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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Parte  435, 436, 440,  and  441 

Medicaid  Program;  Medicaid  Eligibility 
and  Coverage  Criteria 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  rule  amends  current 
regulations  that  contain  requirements 
States  must  follow  in  establishing 
eligibility  criteria  for  the  medically 
needy  recipients  under  Medicaid  (title 
XIX  of  the  Social  Security  Act)  and  in 
providing  services  for  those  individuals. 

It  also  makes  certain  changes  with 
respect  to  categorically  needy  persons. 
This  rule  implements  sections  2171  and 
2172  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35).  That  law  gives  States  considerable 
flexibility  in  establishing  eligibility 
criteria  and  scope  of  services  for  the 
medically  needy. 

These  final  regulations:  (1)  specify 
whom  the  State  must  include  among  the  • 
medically  needy  if  it  provides  for  that 
group  in  the  Medicaid  program:  (2) 
provide  the  State  with  flexibility  in 
determining  what  additional  persons 
will  be  included  among  the  medically 
needy;  (3)  specify  what  services  must  be 
provided  for  the  medically  needy:  and 
(4)  require  the  State  to  indude  qiecified 
groups  of  individuals  (certeiin  children, 
pregnant  women,  and  persons  in  certain 
work  programs)  among  the  categorically 
needy. 

DATES:  These  regulations  are  effective 
October  1, 1981.  Although  these 
regulations  are  final,  comments  may  be 
submitted  as  described  below.  To  assure 
consideration,  comments  should  be 
mailed  by  December  29, 1981. 

State  agencies  have  until  December 
31, 1981,  to  submit  their  preprinted  plan 
amendments  and  required  attachments. 
HCFA  will  not  hold  a  State  to  be  out  of 
compliance  with  the  requirements  of 
these  final  regulations  if  they  submit  the 
necessary  preprint  plan  material  by  that 
date. 

ADDRESS:  Address  comments  in  writing 
to:  Administrator,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration;  P.O.  Box 
17076,  Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309^  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.,  S.W.,  Washington,  D.C.,  or  to 
Room  789,  East  High  Rise  Building,  6401 


Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  BFP- 
179-FC.  Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Commmits  will  be  available  for  public 
inspection,  beginning'approximatcdy  two 
weeks  after  publication,  in  Room  309-G 
of  the  Department’s  office  at  200 
Independence  Ave.,  S.W..  Washington, 
D.C.  20201  on  Monday  through  Fri^y  of 
each  week  from  8:30  a.m.  to  5:00  pan. 
(202-245-7890). 

Because  of  the  large  munber  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  if  as  a  result  of 
comments,  we  believe  that  changes  are 
needed  in  these  regulations,  we  will 
publish  the  changes  in  the  Federal 
Register  and  respond  to  the  comments  in 
the  preamble  of  that  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elmer  Smith,  (301)  594-9682. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Medicaid  program  was  enacted  in 
1965  under  title  XIX  of  the  Social 
Security  Act  (the  Act).  States  that 
establish  Mefficaid  programs  must 
provide  for  medical  assistance  to  the 
categorically  needy.  These  are  persons 
eligible  for  Medicaid  because,  in 
general  they  receive  certain  cash 
assistance — ^Aid  to  Families  with 
Dependent  Children  (AFDC)  (title  IV-A 
of  the  Act)  or  Supplemental  Security 
Income  (SSI)  (title  XVI  of  the  Act). 

States  could  also  cover  as  categorically 
needy  certain  individuals  who  would  be 
eligible  to  receive  cash  benefits  and 
recipients  of  certain  State  Supplmentary 
Payments.  States  may  also  provide 
medical  assistance  to  the  medically 
needy.  Before  Pub.  L  97-35,  this  groiq> 
consisted,  in  general,  of  persons  who 
would  have  been  categorically  needy, 
except  that  their  income  or  resources 
exceeded  the  financial  eligibility 
requirements  for  the  categorically 
needy,  but  were  within  limits  set  by  the 
State. 

States  that  chose  to  include  the 
medically  needy  in  their  Medicaid 
programs  had  to  meet,  among  others,  tee 
following  requirements: 

(1)  States  had  to  cover  as  medically 
needy  all  groups  that  were  categorically 
related  (the  aged,  blind  and  disabled, 
and  families  with  dependent  children). 

(2)  States  had  to  offer  a  mix  of 
institutional  and  noninstitutional 
services. 

(3)  States  had  to  offer  the  same 
amount,  duration,  and  scope  of  services 


to  all  medically  needy — the 
comparability  of  services  requiremeht. 

Sections  2171  and  2172  of  the 
(hnnibus  Budget  Reconciliation  Act  of 
1961  (the  1981  Amendments)  revised 
title  XIX  of  the  Act  by  giving  the  States 
flexibility  in  determining  which  groups 
of  individuals  would  be  included  in  the 
medically  needy  and  what  services 
teose  groups  would  be  offered  under  the 
State  ]^£m.  Congress  intended  to  enable 
each  State,  based  on  internal 
consideration  of  priorities,  needs,  and 
resources,  to  target  Medicaid  services 
for  the  optional  groups  more 
appropriately  (RR.  Rept.  No.  97-208,  p. 
971). 

Under  flie  1981  Amendments; 
coverage  of  the  medically  needy 
continues  to  be  optional.  A  State  can 
choose  not  to  have  a  medically  needy 
program  at  all.  (At  the  present  time,  all 
but  20  States  have  a  medically  needy 
ffcbgram.)  However,  the  1981 
Amendments  enacted  the  following 
changes  in  the  eligibility  requirements 
for  those  States  that  choose  to  have  a 
medically  needy  program: 

1.  The  State  is  not  required  to  cover 
all  categorically  related  groups  (for 
example,  the  aged  and  blind)  under  its 
medically  needy  program. 

2.  The  State  plan  must  include  a 
description  of  criteria  for  determining 
eligibility  of  each  covered  group  of 
medically  needy  individuals. 

3.  The  States  are  given  greater 
flexibility  in  coverage  of  individuals 
under  age  21.  However,  there  are  some 
minimal  requirements  that  States  must 
meet,  as  discussed  below. 

4.  If  the  State  plan  provides  for  the 
medically  needy,  the  plan  must  provide 
for  pregnant  women  who,  but  for  income 
and  resources,  would  be  eligible  for 
Medicaid  as  catergorically  needy. 

Ihe  new  legislation  also  includes  the 
fc^owing  provisions  related  to  the 
categorically  needy: 

1.  States  must  include  as  categorically 
needy  persons  who  are  denied  AFDC 
payment  solely  because  the  payment 
would  be  less  than  $10  a  month. 

2.  The  State  must  include  as 
categofteally  needy  individuals  who 
participate  in  certain  AFDC-related 
work  programs  and  are  deemed  by  the 
State  to  be  receiving  AFDC. 

3.  The  State  must  include  under  the 
categorically  needy  certain  pregnant 
women  who  are  deemed  by  the  State  to 
be  AFDC  recipients. 

The  1981  Amendments  made  the 
following  changes  that  afiect  the 
services  teat  are  provided  to  the 
medically  needy: 

1.  The  State  plan  is  no  longer  required 
to  provide  the  same  amount,  duration. 
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and  scope  of  services  for  all  medically 
needy  groups  under  the  plan. 

2.  The  State  plan  most  indicate  the 
amount,  duration,  and  scope  of  services 
for  each  covered  group  of  medically 
needy. 

3.  Ambulatory  services  must  be 
offered  to  (a)  eligible  children  under  age. 
18  and  (b)  individuals  entitled  to 
institutional  services. 

4.  A  range  of  services  specified  in  the 
statute  must  be  offered  to  all  medically 
needy  if  the  State  plan  provides  for 
services  to  the  medically  needy  in  an 
intermediate  care  facility  for  tte 
mentally  retarded  (ICF-MR)  or  in  an 
institution  for  mentcil  diseases  (IMD). 

5.  Prenatal  care  and  delivery  services 
must  be  ofiered  to  all  eligible  pregnant 
women. 

These  final  regulations  implement  the 
changes  enacted  by  the  1981 
Amendments.  For  the  most  part,  the 
regulations  restate  the  provisions  of 
these  amendments,  giving  States  the 
maximum  flexibility  provided  for  under 
the  Act  In  the  discussicnis  that  follow 
we  identify  the  siyoifieent  cdi^iges  and 
the  fudameotal  isenes  that  are 
involved,  la  addhtioa,  thtte  a>e  teckdeel 
reviaiosw  ia  the  regriadoas  te  biing 
diem  into  eoaformity  wMi  the  late^ 
changes  m  the  stahite. 

n.  Calegeikely  Needy  Ettglldllly 
Provisifam 

A  Optioaal  CategoricaHy  Needy  Creep 

Previously,  section  1902(a)(10KC) 
defined  the  medioelly  nee^  and 
contained  language  that  enabled  one  to 
identify  a  group  of  individuals  referred 
to  as  the  “optional  categorically  needy”. 
They  were  individuals  for  whom  the 
State  had  the  option  of  providing 
medical  assistance  as  categorically 
needy.  This  group  included,  among 
others,  persons  eligible  for  but  not 
receiving  AFDC  oash  assistance 
because  they  chose  not  to  receive  such 
assistance,  and  persons  who  would 
have  been  eligible  to  receive  cash 
assistance  if  they  were  not 
institutionalized. 

Section  2171(a)  of  the  1981 
Amendments  has  revised  the  definition 
of  the  medically  needy  so  that  a 
question  arises  as  to  whether  the 
optional  categorically  needy  can 
continue  to  be  identified  under 
Medicaid.  Section  1902(a)(10)(C)  of  the 
Act  now  defines  the  medically  needy  as 
“any  group  of  individuals  described  in 
section  1905(a)  who  are  not  described  in 
subparagraph  (A)  (of  section 
1902(a)(10)]”.  Subparagraph  (A) 
describes  the  mandatory  categorically 
needy,  that  is,  persons  receiving  cash 
assistance.  Section  1905(a)  lists  general 


groups  of  individuals,  such  as  persons 
under  21  years  of  age  and  persons  who 
are  blind  or  disabled.  Therefore,  the 
new  definition  of  medically  needy  could 
be  interpreted  to  mean  that  anyone  not 
receiving  cash  assistance  or  aid  is 
considered  medically  needy  rather  than 
categorically  needy. 

In  the  past,  the  optional  categorically 
needy  group  afforded  the  States  some 
flexibiUty.  For  example,  if  the  State  did 
not  wish  to  adopt  a  full  scale  medically 
needy  program,  it  was  able  to  provide 
Medicaid  for  certain  individuals,  sudi  as 
those  who  would  be  eligible  for  cash 
assistance  if  they  were  not 
institutionalized,  by  electing  to  cover 
them  as  optional  categorically  needy. 

Now,  however,  given  the  extensive 
flexibility  afforded  the  States  as  a  result 
of  the  1981  Amendments  (as  explained 
more  fully  below),  it  is  possible  that 
there  is  no  longer  any  reason  for 
maintaining  the  optional  categorically 
needy  classification,  because  the  State 
could  cover  these  persons  under  one  of 
the  medically  nee^  dassificati<m8. 
However,  in  order  not  to  inhibit  the 
States’  options  and  aflow  tiie  States  to 
huplement  Aek  new  authority  with  the 
least  cenfaeion  and  diamption  possible, 
we  have  m  these  regulations  maintained 
the  pvevtons  proviskms  that  provide  fmr 
the  optional  categorisaHy  needy.  We 
speeifioally  invite  sonmimitB  frra  tiie 
p^lic  as  to  whether,  in  view  of  the  1981 
Amendments,  the  optional  categnrioally 
needy  classification  should  ccmtinue  to 
be  provided  for  as  a  disthict  group  in 
Medisaid  and  the  iHqplioations  of  its 
deletion. 

B.  Individuals  in  Work  Supplementation 
Programs 

The  State  plan  must  provide  Medicaid 
eligibility  as  categorically  needy  for  all 
individuals  who  (1)  are  participating  in 
an  AFDC  work  supplementation 
program  (under  section  414  of  the  Act) 
and  (2)  are  deemed  by  the  State  to  be 
AFDC  recipients.  (See  42  CFR  435.115 
and  436.114,  as  added  by  this  rule.)  This 
provision  implements  section 
1902(a)(10)(A)  of  the  Act,  as  amended  by 
section  2171(a)(1)  of  the  1981 
Amendments. 

Section  2308  of  the  1981  Amendments 
added  a  new  section  414  to  title  IV  of 
the  Act.  That  section  allows  States  to 
institute  work  supplementation 
programs.  These  progreuns  make  jobs 
available  to  AFDC  recipients,  as  an 
alternative  to  receiving  AFDC.  States 
with  these  programs  have  the  option  of 
considering  individuals  who  participate 
in  these  programs  as  receiving  AFDC  for 
purposes  of  eligibility  under  title  XIX 
(section  414(g)  of  the  Act).  Individuals 


who,  under  section  414(g)  of  the  Act,  are 
considered  to  be  receiving  AFDC  must 
be  included  among  the  categorically 
needy  classification  under  Medicaid 
(section  1902(a)(10)(A)  of  the  Act). 

(Under  the  provisions  of  secticm  414(a) 
of  the  Act  the  State  may  elect  fcv 
purposes  of  Medicaid,  to  deem  the 
following  to  be  AFDC  recipients:  the 
participant  in  the  work  program,  any 
child  or  relative  of  the  participant  or 
other  individual  living  in  the  same 
household  as  the  participant.) 

C.  Pregnant  Women 

Under  section  406(g)(2)  of  the  Act  (as 
amended  by  the  1981  Amendments),  a 
State  may  choose  to  extend  Medicaid 
eligibility  to  pregnant  women  as  soon  as 
pregnancy  is  medically  verified,  even 
tiiough  eligibility  for  AFDC  cash 
assistance  is  limited  to  the  last  four 
months  of  pregnancy.  If  a  State  chooses 
to  do  so,  it  must  treat  such  Individuals 
as  oategoricaly  needy.  The  issues  and 
regulations  related  to  these  individuals 
are  discussed  mme  fully  below  in 
section  V,  ‘Tregnant  Wmnen.” 

D.  btdividamk  Denied  AFDC  Cmsh 
Paymemt 

The  State  plan  must  provide  Medieeid 
for  kid^vidu^  who  are  denied  a  oa^ 
pay  Burnt  fitim  foe  title  IV-A  agouqr 
soldy  beeeuse  the  amount  of  foe  AFDC 
payment  would  be  lass  than  $10.  (See  42 
CFR  ^.115  and  436.114,  as  added  by 
this  role.) 

Section  2316  of  the  1981  Amendments 
added  a  new  paragraph  (32)  to  section 
402(a)  of  the  Act.  The  new  paragraph 
denies  an  AFDC  cash  assistance 
payment  to  an  individual  if  the  payment 
would  be  less  than  $10.  However,  that 
same  paragraph  specifies  that  such  an 
individual  is  deemed  to  be  an  AFDC 
recipient.  Since  the  Medicaid  plan  must 
provide  for  an  Individual  receiving  (or 
deemed  to  be  receiving)  AFDC  cash 
assistance,  the  individual  deemed  to  be 
an  AFDC  recipient  under  Section 
402(a)(32)  of  the  Act  must,  if  otherwise 
eligible,  be  included  imder  the 
mandatory  categorically  needy  in  the 
State  Medicaid  plan. 

E.  Persons  Under  21  Years  of  Age 

There  were  several  changes  in  the 
AFDC  and  Medicaid  programs  affecting 
children  under  age  21.  In  order  to 
discuss  these  in  an  orderly  and  logical 
way,  we  have  grouped  the  issues  and 
regulations  relevant  to  these  individucds 
below  in  section  IV,  “Individuals  Under 
21  Years  of  Age.” 


47978  Federal  Register  /  Vol.  46,  No.  189  /  Wednesday,  September  30,  1981  /  Rules  and  Regulations 


F.  Individuals  Entitled  to  Benefits  Under 
Section  1622  of  the  Act 

Individuals  entitled  to  benefits  under 
section  1622  of  the  Act  are  not  to  be 
considered  SSI  recipients  for  purposes 
of  determining  Medicaid  eligibility.  (See 
42  CFR  435.120  as  revised  by  this  rule.) 

Section  2201  of  the  1981  Amendments 
repeals  the  minimum  benefit  provisions 
of  Sodfd  Security  (title  II  of  the  Act: 
Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits).  At  the 
same  time,  the  1981  Amendments  added 
a  new  section  1622  to  the  Act  to  provide 
benefits  under  the  SSI  program  (title 
XVI  of  the  Act)  for  certain  individuals 
formerly  receiving  minimum  benefits 
under  title  II.  Generally,  persons 
receiving  SSI  benefits  become  eligible 
for  Medicaid  as  a  result  of  that  status. 
However,  the  new  statute  also  specifies 
that  individuals  entitled  to  benefits 
under  section  1622  shall  not  be 
considered  to  be  SSI  beneficiaries  for 
purposes  of  title  XVI  or  any  other  title  of 
the  Act  (see  section  1622(d)  of  the  Act). 
Consequently,  individuals  entitled  to 
benefits  under  section  1622  of  die  Act, 
do  not  automatically  become  eligible  for 
Medicaid  by  reason  of  receiving  such 
benefits. 

IIL  Medically  Needy  Eligibility 
Provisions 

Prior  to  the  1981  Amendments,  States 
had  the  option  of  including,  or 
excluding,  the  medically  needy;  but  if 
they  chose  to  include  any  medically 
ne^y,  they  were  requir^  to  provide  for 
all  the  me^cally  needy,  that  is,  the 
aged,  blind,  disabled,  and  families  with 
dependent  children.  The  1981 
Amendments  substantially  changed 
those  requirements  by  giving  the  States 
flexibility  in  determining  what  groups 
(for  example,  the  aged,  or  the  bUnd,  or 
the  disabled)  would  be  eligible  for 
Medicaid  as  medically  needy.  Along 
with  that  flexibility,  however,  there  are 
certain  requirements  that  a  State  must 
follow  if  it  does  choose  to  provide  for 
the  medically  needy.  The  following 
provisions  identify  the  Federally- 
established  parameters  within  which  a 
State  must  specify  the  ‘‘medically 
needy"  in  its  Medicaid  program.  ' 

A.  Choice  of  Medically  Needy  Groups 

1.  Provision;  Subject  to  specific 
requirements  discussed  later  pertaining 
to  children  and  pregnant  wmnen,  a  State 
has  discretion  to  extend  eligibility  to 
any  of  the  groups  of  individuals  listed  in 
section  1905(a)  of  die  Act  who  are  not 
eligible  as  categorically  needy.  The 
groiqis  listed  in  section  1006(a)  of  the 
Act  are: 


a.  Caretaker  relatives  (formerly 
identified  in  regulations  as  part  of  the 
families  with  dependent  children  group). 

b.  Aged. 

c.  Blind. 

d.  Disabled. 

e.  Persons  under  age  21  (discussed 
below  in  section  FV,  “Individuals  Under 
Age  21”). 

Congress  also  indentified  another 
medically  needy  group,  certain  pregnant 
women  who  would  be  eligible  for 
Medicaid  as  categorically  needy,  except 
for  income  and  resources.  This  specific 
group  is  discussed  below  in  section  V, 
“Pregnant  Women”. 

This  provision,  regarding  choice  of 
medically  needy  groups,  is  provided  for 
in  this  final  rule  by  revising  42  CFR  '' 
435.301  and  436.301.  Formerly,  those 
sections  required  States  to  offer 
Medicaid  to  all  medically  needy  groups 
if  the  medically  needy  option  were 
chosen. 

2.  Discussion:  The  statutory  basis  for 
this  provision  is  section  1902(a)(10)(C)  of 
the  Act,  as  amended  by  section 
2171(a)(3)  of  the  1981  Amendments. 

B.  The  “209(b)  States ’’ 

1.  Provision:  The  “209(b)  States”  have 
the  same  flexibility  as  other  States  in 
choosing  whidi  medically  needy  groups 
they  pro^e  for  in  the  State  plan.  (Tliis 
final  rule  provides  for  this  by  revising  42 
CFR  435.321  and  redesignating  it  as 
435.330.) 

2.  Discussion:  Section  209(b)  of  Pub.  L. 
92-603,  which  added  section  1902(f)  to 
the  Act,  gave  States  die  option  not  to 
use  SSI  criteria  for  determining 
Medicaid  eligibility  for  aged,  blind  or 
disabled  individuals.  Instead,  a  State 
could  choose  to  determine  eligibility  for 
these  groups  according  to  more 
restrictive  criteria  used  in  their  January 
1, 1972  State  Medicaid  plan.  States  that 
choose  this  option  are  referred  to  as 
“209(b)  States”.  The  question  arises 
whether  a  209(b)  State  is  allowed  to 
drop  portions  of  its  medically  needy 
program,  diat  is,  whether  the  1981 
Amendments  give  a  209(b)  State  the 
same  option  as  other  States  in  selecting 
die  groups  of  medically  needy  that  it 
will  cover.  Our  current  regulations  at  42 
CFR  435.121(b)(l]  do  not  permit  the 
209(b)  States  to  have  more  liberal 
standards  for  their  categorically  needy 
than  the  standards  current  in  the  SSI 
program.  Hiis  regulation  is  based  on  the 
reading  of  section  1902(f)  of  the  Act  in 
conjunction  with  section  1902(a)(10)(A) 
of  the  Act. 

“Notwithstandiag  any  other  provisiaa  of 
this  title  n^QX)  which  requires  States  to 
provide  Medicaid  eligibility  to  aH  SSI 
recipients),  no  State  *  *  *  dull  be  required 
to  provide  medical  asdstanoe  to  any  aged. 


blind,  or  disabled  individual  [unless  the  State 
would  have  been  required  to  provide 
Medicaid  to  such  individuals  under  its 
Medicaid  plan  in  efiect  on  January  1, 

1972]  *  *  *.” 

In  our  view,  the  obligation  to  provide 
Medicaid  to  aged,  blind,  and  disabled 
individuals  who  would  have  been 
eligible  for  Medicaid  under  the  January 
1, 1972  plan  is  limited  to  those 
individuals  (such  as  SSI  recipients) 
whom  the  State  is  currently  required  to 
make  Medicaid  eligible  by  virtue  of 
some  other  provision  of  the  law.  In  this 
case,  section  1902(a)(10)(A)  of  the  Act 
requires  States  to  mi^e  all  SSI 
recipients  eligible  for  Medicaid  as 
categorically  needy. 

Regarding  the  medically  needy,  the  ^ 
1981  Amendments  have  revised  section 
1902(a)(10)(C)  of  the  Act  so  that  States 
with  a  medUcsdly  needy  program  are  no 
longer  required  to  i»Y>vide  eligibility  for 
the  aged,  blind,  and  the  disabled.  We 
believe  &at  the  209(b)  States  which  had 
a  medically  needy  program  in  1972  are 
no  longer  required  to  continue  to  cover 
all  groups  of  medically  needy  and, 
therefore,  may  eliminate  the  medically 
needy  program  for  any  or  all  of  their 
medically  needy  group. 

We  believe  that  this  view  is 
consistent  with  the  intent  of  section 
1902(f)  of  tile  Act  that  was  to  allow 
States  flexibility  in  administering  their 
Medicaid  programs  by  being  more 
restrictive  in  tiieir  policies  than  the  SSI 
program,  while  inwiding  a  certain 
amount  of  protection  to  individuals 
adversely  affected  by  this  option.  We  do 
not  believe  the  intent  was  to  deny  the 
209(b)  States  the  options  otherwise 
available  to  all  States.  With  tiiis  in 
mind,  and  in  view  of  the  flexibility 
clearly  intended  by  Congress  and 
expressed  in  the  amended  language  of 
the  Act,  we  believe  that  209(b)  States 
should  have  the  same  options  for 
selection  of  medically  needy  groups  as 
other  States,  and  we  provide  for  this  in 
these  regulations.  (See  42  CFR  435.321 
which  is  revised  a^  redesignated  in 
this  rule  as  435.330.) 

We  note,  however,  that  these  final 
regulations  do  not  affect  the  current 
requirements  governing  “spend  down” 
of  the  categorically  ne^y  in  209(b) 
States  (see  42  CFR  435.732) — ^regar^ess 
of  whether  the  State  has  a  medically 
needy  program.  (“Spend  down”  means 
that  an  individu^  incurs  medical 
expenses  in  the  amount  by  which  his 
income  exceeds  a  prescribed  financial 
eligibility  level) 

C.  All  Individuals  in  a  Croup 

1.  Provision:  If  tiie  State  plan  provides 
for  Medicaid  to  any  individuals  in  a 
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group,  the  agency  must  provide 
Medicaid  benefits  for  all  individuals 
eligible  to  be  in  that  group.  (See  revised 
sections,  42  CFR  435.301  and  436.301  of 
this  Bnal  rule.)  The  only  time  the  State 
plan  may  provide  for  a  classihcation,  or 
subgroup,  is  in  the  case  of  individuals 
under  21  years  of  age.  (See  new  sections 
42  CFR  435.308  and  436.308  of  this  final 
rule.) 

2.  Discussion:  This  provision  is  based 
on  the  new  section  1902(a)(10)(C)  of  the 
Act  that  defines  the  medically  needy,  in 
part,  as  any  group  of  individuals 
described  in  section  1905(a)  of  the  Act. 
The  only  subgroups  specified  in  section 
1905(a)  are  those  under  age  21.  Section 
1905(a)(i)  of  the  Act  describes 
individuals  “imder  the  age  of  21,  or,  at 
the  option  of  the  State,  under  the  age  of 
20, 19,  or  18  as  the  State  may  choose,  or 
any  reasonable  category  of  such 
individuals”  (emphasis  added). 

The  issue  is  whether  the  State  can 
limit  eligibility  to  subgroups  of  any  of 
the  other  groups  in  section  1905(a)  of  the 
Act.  The  phrase  “any  reasonable 
category”  is  used  in  the  provision  that 
addresses  the  under  age  21  group. 
Therefore,  we  believe  that  Congress 
intended  that  if  the  State  plan  provides 
for  any  other  group  specified  in  section 
1905(a)  of  the  Act,  such  as  the  aged,  the 
plan  must  provide  for  all  the  individuals 
who  are  eligible  to  be  in  that  group. 

D.  State-Established  Criteria 

1.  Provision:  The  State  plan  must 
include  a  description  of  the  criteria  for 
determining  the  eligibility  of  each 
medically  needy  group. 

2.  Discussion:  lliis  provision 
implements  section- 1902(a)(10(C)(i)  of 
the  Act,  as  amended  by  the  1981 
Amendments.  That  section  of  the  Act 
requires  States  that  choose  the 
medically  needy  option  to  describe  the 
eligibility  criteria.  Existing  Federal 
regulations  (42  CFR  435.10  and  436.10) 
contain  a  general  requirement  that  State 
plans  specify  the  eligibility  criteria  for 
the  medically  needy;  and  this  final  rule 
does  not  amend  those  sections. 
However,  as  discussed  below,  this  final 
rule  does  contain  new  regulatory 
language  that  requires  State  plans  to 
specify  certain  eligibility  criteria,  such 
as  the  medically  needy  income  and 
resource  standards. 

E.  Medically  Needy  Income  Level 
(MNIL) 

1.  Provisions:  The  State  plan  must 
specify  the  MNIL.  The  MNIL — 

a.  May  be  the  same  for  all  covered 
groups,  or  vary  from  group  to  group; 

b.  Must  be  the  same  for  all  members 
within  a  group; 


c.  Must  be  based  on  family  size;  and 

d.  Must  be  reasonable,  as  described 
below. 

(These  provisions  are  contained  in  42 
CFR  435.811  throu^  435.814,  438.811, 
and  436.812,  as  revised  by  this  final  rule, 
and  in  the  new  §  436.814.) 

2.  Discussion:  Before  the  1981 
Amendments,  the  States  were  required 
to  use  an  income  standard  (referred  to 
as  the  medically  needy  income  level 
(MNIL))  that  met  the  following 
requirements: 

a.  The  MNIL  had  to  be  determined  by 
family  size. 

b.  There  had  to  be  one  MNIL  for  aU 

medically  needy.  ' 

c.  The  level  had  to  be  at  least  equal  to 
the  highest  of  all  the  income  levels  used 
in  the  cash  assistance  programs. 

d.  If  133  Vs  percent  of  the  payment 
standard  for  AFDC  cash  assistance  was 
lower  than  the  standard  arrived  at  in 
“c”,  the  State  could  adjust  the  MNIL 
downward  to  133%  percent  of  the  AFDC 
standard.  This  was  aUowed  because 
Federal  financial  participation  (FFP) 
was  not  available  for  medical  assistance 
to  a  medically  needy  individual  with 
income  in  excess  of  133%  percent  of  the 
AFDC  standard.  (See  section  1903(f)  of 
the  Act.) 

The  1981  Amendments  did  not  remove 
the  requirement  in  section  1903(f)  of  the 
Act  that,  for  FFP  purposes,  the  MNIL 
caimot  be  higher  than  133%  percent  of 
the  AFDC  payment  standard.  Because 
that  section  of  the  statute  also  relates 
the  cap  provision  to  family  size,  and  this 
is  reasonable  under  section  1902(a)(17) 
of  the  Act,  these  final  regulations 
maintain  the  requirement  that  States 
continue  to  set  their  MNILs  according  to 
family  size. 

The  1981  Amendments  gave  flexibility 
to  the  States  in  determining  the 
eligibility  criteria  for  the  medically 
needy.  Those  criteria  need  not  be  the 
same  for  all  covered  groups.  The 
amendments,  however,  did  not  revise 
section  1902(a)(17)  of  the  Act,  which 
mandates  that  income  eligibility 
requirements  be  reasonable  and 
comparable.  Therefore,  these  final 
regulations  mandate  that  the  MNIL 
standard  be  the  same  for  all  members 
within  the  same  covered  group  of 
medically  needy.  However,  given  the 
intent  of  Congress  to  "provide  States 
with  flexibility  in  establishing  eligibility 
criteria  and  scope  of  services  within  the 
medically  needy  program  to  address  the 
needs  of  difierent  population  groups 
more  appropriately”  (HR.  Rep.  97-206, 
p.  971)  and  the  statutory  change  that  no 
longer  requires  eligibility  for  all 
me^cally  needy  groups,  we  are 
reinterpreting  comparability  to  allow 
different  standards  for  each  medically 


needy  group.  Also,  the  standards  must 
be  reasonable. 

These  regulations  do  not  mandate  a 
specific  MNIL  that  the  State  must  use 
for  a  medically  needy  group.  On  the 
contrary,  the  State  is  fi'ee  to  select  one 
that  it  believes  is  most  appropriate, 
provided  that  the  standanl  is  based  on 
family  size  and  uniform  for  all  members 
of  a  group,  as  discussed  above. 

However,  any  standard  that  the  agency 
provides  for  in  its  Medicaid  plan  must 
also  meet  the  requirement  of 
“reasonableness”  of  section  1902(a)(17) 
of  the  Act;  and  HCFA  will  review  the 
State’s  standards  against  that  norm.  The 
following  are  MNILs  that  HCFA  will 
presume  to  be  reasonable: 

a.  The  State  plan  may  provide  that 
one  standard  is  used  for  all  medically 
needy  groups;  and  that  standard  at  least 
equals  the  highest  of  the  income 
standards  used  for  any  of  the  cash 
assistance  programs  related  to  those 
medically  needy  groups,  or  133% 
percent  of  the  AFDC  cash  standard  (the 
cap  provision  of  section  1903(f)  of  the 
Act),  if  that  amount  is  lower.  (For 
example,  in  a  State  that  provides  only 
for  medically  needy  that  are  AFDC- 
related  and  blind-related,  the  State 
would  use  a  uniform  MNIL,  subject  to 
the  1903(f)  cap,  at  least  as  high  as  the 
highest  standard  derived  from  the  cash 
assistance  programs  for  the  AFDC  £md 
the  blind.)  This  is  a  continuation  of  the 
practice  established  under  the  previous 
regulations.  It  is  reasonable  standard  for 
the  medically  needy  since  it  is  based  on 
the  highest  cash  assistance  standard, 
subject  to  the  cap  of  section  1903(f)  of 
the  Act 

b.  The  State  plan  may  provide  for 
multiple  standards  that  vary  by 
medically  needy  groups,  and  the  level 
for  each  group  at  least  equals  the 
income  standard  of  the  appropriate  cash 
assistance  program  related  to  that 
group,  or  133%  percent  of  the  AFDC 
cash  standard  (the  cap  provision  of 
section  1903(f)  of  the  Act),  if  that  amount 
is  lower.  (For  example,  in  a  State  that 
provides  only  for  medically  needy 
AFDC-  and  blind-related,  the  State 
would  use  MNILs  at  least  as  high  as  the 
standards  of  the  AFDC  cash  assistance 
program  and  of  the  cash  assistance 
program  for  the  blind  for  their  respective 
medically  needy  groups.)  This  is 
reasonable  as  well,  given  the  fact  that 
States  are  no  longer  required  to  cover  all 
medically  needy  groups  and  that 
Congress  expressed  its  intent  that  the 
needs  of  eadi  group  be  addressed  more 
appropriately  (H.R.  Rep.  97-208,  p.  971). 

c.  In  the  case  of  “206(b)  States”,  the 
State  plan  may  provide  that  the  MNIL 
for  aged,  blind,  disabled,  or  AFDC-type 


47980  Federal  Register  /  Vol.  46,  No.  189  /  Wednesday,  September  30,  1981  /  Rules  and  Regiilations 


individuals  is  set  as  specified  in  “a”  or 
“b”.  However,  for  the  aged,  blind,  and 
disabled  individuals,  the  MNIL  in  a 
209(b)  State  may  be  set  at  a  lower  level, 
but  not  below  the  respective  levels  for 
those  groups  as  provided  for  in  the 
State’s  January  1, 1972  plan. 

If  a  State  wishes  to  use  a  MNIL  lower 
than  the  options  described  above  in  "a", 
“b”,  and  “c”,  HCFA  will  not  presume  it 
to  reasonable.  Rather,  the  State  must 
describe  the  standard  chosen  and 
explain  why,  in  the  State's  view,  the 
standard  satisfies  the  requirement  of 
section  1902(a](17)  of  the  Act.  (For 
example,  a  State  could  show  that  the 
SSI  level,  which  is  set  nationally,  might 
be  more  generous  in  that  State  (where 
the  State  does  not  supplement  SSI]  given 
the  cost  of  living  in  that  State.)  AlUiough 
we  intend  to  be  deferential  to  the  State’s 
judgment  as  to  what  is  reasonable!  we 
have  a  statutory  responsibility  to  review 
it  carefully  before  approval.  We  also 
invite  comments  and  suggestions 
regarding  what  criteria,  other  than  those 
indicated  above  in  “a"  through  “c”. 
States  might  use  in  setting  income  levels 
for  determining  the  eligibility  of  the 
medically  needy. 

F.  Medically  Needy  Resource  Standards 

1.  Provision:  The  State  plan  must 
specify  the  resource  standards.  Those 
standards: 

a.  Must  be  based  on  feunily  size; 

b.  May  be  the  same  for  all  groups  of 
medically  needy,  or  vary  by  group;  and 

c.  Must  be  reasonable,  as  discussed 
below. 

(See  42  CFR  435.840,  435.841,  436.840 
as  revised  by  this  final  rule,  and  the  new 
§§  435.843,  436.841,  and  436.843.) 

2.  Discussion:  Resource  standards  are 
criteria  that  measure  an  individual’s 
financial  assets,  such  as  personal 
property  and  bank  accounts,  to 
determine  whether  they  are  low  enough 
to  enable  one  to  be  eligible  for 
assistance.  Before  the  1981 
Amendments,  States  were  required  to 

.  apply  resource  standards  according  to 
requirements  specified  in  Federal 
statute  (1902(a)(17)  of  the  Act)  and 
regulations  (for  example,  42  CFR  435.840 
and  435.841).  The  resource  standards 
had  to  be  (a)  comparable  for  all 
medically  needy,  (b)  related  to  family 
size,  and  (c)  at  least  equal  to  the  highest 
resource  standard  used  in  the  related 
cash  assistance  programs. 

These  regulations  give  a  State  agency 
extensive  discretion  in  establishing  its 
resource  standards  for  the  medically 
needy.  The  rule  on  this  point  is 
analogous  to  the  rule  for  MNILs.  Thus, 
HCFA  will  presume  each  of  the 
following  options  to  be  reasonable: 


a.  The  State  plan  may  provide  for  one 
resomce  standard  for  all  medically 
needy  groups,  if  that  standard  is  at  least 
equal  to  the  highest  resource  standard 
used  in  the  related  cash  assistance 
programs. 

b.  The  State  plan  may  provide  for 
multiple  resource  standards  that  vary  by 
medically  needy  group,  if  the  level  for 
each  group  is  at  least  as  high  as  the 
standards  of  the  related  cash  assistance 
group. 

c.  In  the  case  of  “209(b)  States”,  the 
State  plan  may  provide  that  the  resource 
standard  be  set  as  in  “a”  or  “b”. 
Moreover,  the  resource  standard  level 
may  be  set  for  the  aged,  blind,  and 
disabled  individuals  at  lower  levels,  but 
not  below  the  respective  levels  for  those 
groups,  as  provided  for  in  the  State’s 
January  1, 1972  plan. 

If  a  State  plan  provides  for  a  resource 
standard  lower  than  specified  in  “a”, 

“b”,  and  "c”,  HCFA  will  not  presume 
reasonableness.  Rather,  the  State 
agency  must  describe  the  standard 
chosen,  and  that  standard  must  be 
reviewed  and  approved  by  HCFA 
against  the  test  of  reasonableness  in 
section  1902(a)(17]  of  the  Act.  We  also 
invite  comments  as  to  what  options, 
other  than  those  specified  above,  the 
State  might  select  for  resource 
standards. 

C.  Treatment  of  Income  and  Resources 

1.  Provisions:  States  are  no  longer 
required  to  apply  a  uniform 
methodology  for  treating  income  and 
resources  in  such  matters  as  deemed 
income,  interest,  court-ordered  support 
payments,  and  infrequent  and  irre^ar 
income.  Rather,  the  State  plan  must 
specify  the  methodology  that  will  be 
used;  and  that  methodology  must  be 
reasonable.  (See  42  CFR  435.850-435.852 
and  436.850-436.852,  as  added  by  this 
final  rule.) 

2.  Discussion:  Before  the  1981 
Amendments,  the  methodology  for 
treatment  of  income  and  resources  of 
the  medically  needy  depended  on  the 
individuals’  relationship  to  a  specific 
cash  assistance  program.  For  example, 
the  methodology  for  deeming  the  income 
of  medically  needy  aged,  blind,  and 
disabled  was  taken  fi'om  the  SSI 
program.  This  was  based  on  the  former 
woiding  of  section  1902(a)(10)  of  the  Act 
that  described  the  medically  needy,  in 
part,  as  individuals  who  "except  for 
income  and  resources”  would  be  eligible 
for  cash  assistance  and  for  Medicaid  as 
categorically  needy.  Furthermore, 
section  1902(a)(17)(C]  of  the  Act 
required  that  the  methodology  for  the 
treatment  of  income  and  resources  be  * 
reasonable  and  gave  the  Secretary 


authority  to  prescribe  standards 
regarding  that  methodology. 

Section  2171  of  the  1981  Amendments 
revised  the  Medicaid  statute  so  that  the 
direct  linkage  between  the  cash 
assistance  programs  and  the  medically 
needy  is  no  longer  explicit.  (The  statute 
no  longer  defines  the  medically  needy  as 
those  who  would  be  categorically  needy 
“except  for  income  and  resources.”) 
Therefore,  we  have  concluded  that  the 
State  need  not  adopt  the  methodology  of 
a  related  cash  assistance  program  in 
treating  income  and  resources  of  the 
medically  needy.  Rather,  the  State  may 
develop  its  own.  However,  section 
1902(a](17](C)  of  the  Act  has  not  been 
amended.  Consequently,  these  final 
regulations  require  that  the  State  must 
use  a  mediodology  for  the  treatment  of 
income  and  resources  that  is  reasonable. 

The  rule  on  this  point  is  analogous  to 
the  rule  for  MNILS.  Therefore,  HCFA 
will  presiune  the  treatment  of  income 
and  resources  to  be  reasonable  if  the 
methodology  is  the  same  as  that  used  in 
the  cash  assistance  program  related  to 
the  covered  medically  needy  group.  If 
the  agency  uses  a  different  methodology, 
HCFA  will  not  presume  reasonableness. 
Rather,  the  agency  must  describe  the 
methodology  chosen,  and  that 
methodology  must  be  reviewed  and 
approved  by  HCFA. 

Also,  if  a  State  uses  the  cash 
assistance  level  as  the  MNIL  but  wishes 
to  use  difiering  methodologies  for  the 
treatment  of  income  and  resources,  the 
description  must  include  information  on 
the  impact  of  the  methodology.  'This  is 
part  of  the  information  HCFA  will  use  to 
review  “reasonableness”.  We  note  that 
if  a  State  uses  a  difierent  methodology 
for  determining  income — and  the  MNIL 
is  officially  the  same  as  the  cash 
assistance  level — the  actual  income 
levels  for  eligibility  could  be  different 
because  the  components  of  the 
calculation  difier. 

At  this  time,  we  also  invite  comments 
and  suggestions  as  to  what 
methodologies  for  the  treatment  of 
income  and  resources,  other  than  those 
specified  above,  would  be  reasonable. 

We  emphasize,  at  this  point,  that  in 
determining  eligibility.  States  must 
continue  to  disregard  income  and 
resdurces  in  the  same  manner  as  the 
related  cash  assistance  programs.  This 
iq  provided  for  in  section  1902(a)(17](B) 
^f  the  Act,  and  is  unchanged  by  ffiis 
rule.  (See  42  CFR  435.831  and  436.831.) 

H.  Individuals  Under  Age  21 

1.  Provisions:  If  the  State  adopts  a 
medically  needy  program,  the  State  plan 
must  provide  for  individuals  under  age 
21  (or,  at  State  option,  imder  the  age  of 
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20, 19,  or  18)  or  any  reasonable  category 
of  such  individuals.  (See  42  CFR  435.301 
and  436.301  as  revised  by  this  rule,  and 
435.308  and  436.308  as  added  by  this 
rule.) 

2.  Discussion:  This  provision 
implements  sections  1902(a)(10)(C)(ii)(I) 
and  1905(a)(i)  of  the  Act,  and  is 
discussed  below  in  section  IV, 
"Individuals  Under  Age  21”. 

/.  Pregnant  Women 

1.  Provision:  If  the  State  covers  the 
medically  needy,  the  State  plan  must 
provide  services  for  pregnant  women, 
during  the  course  of  their  pregnancy, 
who  but  for  income  and  resources  would 
be  eligible  as  categorically  needy.  (See 
42  CFR  435.301  and  436.301  as  revised  by 
this  rule.) 

2.  Discussion:  This  provision 
implements  section  1902(a)(10)(C)(ii)(II) 
of  the  Act,  and  is  discussed  below  in 
section  V,  "Pregnant  Women". 

IV.  Individuals  Under  Age  21 

A.  Prior  Legislation 

Before  the  1981  Amendments,  States 
were  permitted  to  limit  coverage  of 
"dependent  children”  under  their  AFDC 
plans  to  individuals  under  age  18.  At 
State  option,  they  could  cover  students 
age  18  through  20  who  were  regularly 
attending  primary,  secondary,  or 
vocational  school.  Furthermore,  they 
could  cover  individuals  age  18  through 
20  attending  college. 

For  Medicaid  purposes,  States  were 
required  to  cover  as  categorically  needy 
all  individuals  under  age  21  who  were 
AFDC  recipients.  States  also  had  to 
cover,  as  categorically  needy,  those  who 
were  not  AFDC  recipients,  but  would 
have  been  except  they  did  not  meet  age 
and  school  attendance  requirements.  For 
example.  States  were  required  to  make 
eligible  for  Medicaid  as  categorically 
needy  a  19  year  old  who  was  deprived 
of  parental  support  and  who  met  the 
financial  criteria  for  AFDC,  but  was  not 
in  school  and  thus  did  not  receive 
AFDC.  States  could  offer  Medicaid  to 
the  caretaker  relatives  of  these  children. 

States  had  the  option  to  cover  as 
categorically  needy  all  individuals  under 
age  21  who  would  have  qualified  for 
AFDC  financially,  but  were  not  AFDC 
eligible  because  they  were  not  deprived 
of  parental  sepport.  Furthermore,  States 
could  provide  Medioaid  to  aU  of  these 
individuals  (»,  under  Federal 
regulatioBS,  could  linut  Medicaid 
eUgiUlity  to  reasonable  dassifloetions 
of  these  inchviduals  (42  CFR  43SJ222  and 
436.222). 


B.  Legislative  Changes 

By  the  1981  Amendments,  Congress 
simultaneously  changed  the  AFDC  and 
the  Medicaid  programs,  both  to  limit 
AFDC  cuid  to  provide  more  flexibility  for 
Medicaid.  Section  2311  of  this  legislation 
amended  the  AFDC  program  to  lower 
the  age  limit  for  coverage  of  children. 
States  may  now  limit  coverage  of 
otherwise  eligible  children  to 
individuals  under  age  18.  States  also 
have  the  option  to  extend  this  to 
individuals  under  age  19  for  children 
who  are  attending  a  secondary  school, 
or  receiving  the  equivalent  of  technical 
or  vocational  training.  States  can  no 
longer  cover  as  a  dependent  child  an 
individual  19  years  of  age  or  older. 
Furthermore,  attendance  at  college  can 
no  longer  be  used  to  qualify  an 
individual  over  age  18. 

Sections  2171  and  2172  of  the  1981 
amendments  made  several  changes  in 
the  Medicaid  eligibility  rules.  States 
continue  to  be  required  to  cover  as 
categorically  needy  all  AFDC  recipient 
children.  However,  States  are  no  longer 
required  to  cover,  as  categoricaUy 
needy,  individuals  who  are  not  AFDC 
recipients,  but  who  would  be  eligible  for 
AFDC  except  for  age  and  school 
requirements.  States  continue  to  have 
the  option  to  cover  all  individuals  under 
age  21  if  they  meet  certain  financial 
criteria.  They  are  now  allowed, 
however,  to  limit  coverage,  by  age,  to 
individuals  under  age  20,  or  to 
individuals  under  age  19  or  18. 

(However,  the  State  Medicaid  agency 
cannot  exclude  the  18-year-olds  who 
meet  the  definition  of  dependent  child 
under  the  State  AFDC  plan.) 
Furthermore,  the  statute  now  specifies 
that  States  may  limit  Medicaid  eligibility 
to  "any  reasonable  category”  of 
individuals  within  the  age  range  chosen. 
However,  since  States  must  cover  AFDC 
recipients,  the  "reasonable  categories” 
of  the  categorically  needy  must  include 
all  AFDC  recipient  children. 

With  respect  to  the  medically  needy,  ^ 
in  section  2171  of  the  1981  amendments. 
Congress  required  all  States  which 
choose  to  have  a  medically  needy 
program  to  make  some  provision  for 
Medioaid  coverage  individuals  under 
age  21  who  are  not  AFDC  recipients. 

(See  section  1902(a)(10)(C)(iiXI)  of  9)e 
Act.)  However,  Congress  gave  the  States 
discretion  to  target  assistance  for  this 
group,  based  m  the  States'  priorities  for 
expenditure  of  Medioaid  funds  and  their 
assessmeut  of  those  most  in  need,  by 
providing  the  age  range  and  reasonable 
dasoifioatiop  ehotoee  described  above. 


C.  Provisions  of  These  Regulations 

In  order  to  conform  to  the  above 
legislative  changes,  the  following 
provisions  are  included  in  this  final  rule. 

1.  The  State  plan  must  provide 
Medicaid  to  individuals  under  age  19 
who  receive  AFDC  assistance  as 
dependent  children  under  the  State  title 
rV-A  plan.  (See  42  CFR  435.3  and  436.2 
as  revised  by  this  rule.) 

Note.— If  the  State  AFDC  agency  chooses 
to  limit  the  definition  of  dependent  children 
to  individuals  under  18  years  of  age  and 
limits  cash  assistance  to  that  age  group,  the 
Medicaid  agency  is  only  required  to  offa 
medical  assistance  to  those  under  18  years  of 
age.  These  persons  are  included  among  the 
mandated  categorically  needy. 

2.  The  State  plan  may  include  under 
the  optional  categorically  needy  those 
individuals  imder  age  21  (or,  at  the  State 
option,  under  age  20, 19,  or  18)  who  do 
not  qualify  as  AFDC  dependent 
chil^n.  In  addition.  States  may  limit 
coverage  to  reasonable  classifications  of 
these  persons.  (See  42  CFR  435.222  and 
436.22^  as  revised  by  this  rule.) 
Examples  of  reasonable  classifications 
are  as  follows: 

a.  Individuals  in  foster  homes  or 
private  institutions  for  whom  a  public 
agency  is  assuming  a  full  or  partial 
financial  responsibility.  If  the  agency 
covers  these  individuals,  it  may  also 
provide  Medicaid  to  individuals  placed 
in  foster  homes  or  private  institutions  by 
private  nonprofit  agencies. 

b.  Individuals  in  adoptions  subsidized 
in  full  or  in  part  by  a  public  agency. 

c.  Individuals  in  intermediate  care 
facilities,  if  intermediate  care  facility 
services  are  provided  imder  the  plcm.  If 
the  agency  covers  these  individuals,  it 
may  dso  provide  Medicaid  to 
individuals  in  intermediate  care 
facilities  for  the  mentally  retarded. 

3.  If  the  State  plan  includes  the 
medically  needy,  the  plan  must  provide 
medical  assistance  for  individuals 
meeting  the  State’s  income  standards 
who  are  under  age  21  (or,  at  State 
option,  under  20, 19,  or  18),  or 
reasonable  classifications  of  these 
individuals.  However,  the  statute  does 
not  specify  whether  these  individuals 
must  be  provided  for  as  medically  needy 
or  categoricaUy  needy.  (As  categorically 
needy,  they  would  be  identified  as 
childrai  who  would  be  eligible  for 
AFDC  if  they  met  the  defi^tion  of 
dependent  child.  See  42  CFR  436.222  and 
436.222.  These  individuals  are  also 
referred  to  as  "Ribioolf  children”.) 
Accordingly,  these  regulatioM  do  not 
mandate  the  ooverage  group  under 
wlwdi  States  are  to  provide  for  theee 
persons.  That  dseiskm  rests  with  the 
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States.  Therefore,  the  State  plan  may 
satisfy  this  requirement  by  providing  for 
the  under  age  21  group  eis  categoric^ly 
needy  (these  are  in  addition  to  AFDC 
recipients  under  age  21  and  are 
identified  above  in  item  2)  or  as 
medically  needy.  (See  42  CFR  435.301 
and  436.301,  as  amended  by  fiiis  rule.) 

V.  Pregnant  Women 

A.  Prior  Legislation 

Before  the  1981  Amendments,  title  IV- 
A  of  the  Act  (AFDC)  did  not  specifically 
mention  pregnant  women.  However,  by 
Federal  regulations.  States  were 
permitted  to  cover  unborn  children  in 
their  AFDC  plans.  This  had  the  effect  of 
also  permitting  States  to  provide  for  a 
pregnant  woman,  even  if  she  had  no 
other  children,  under  AFDC 

For  Medicaid  purposes.  States  were 
required  to  cover  all  AFDC  recipients: 
and,  if  States  provided  AFDC  for  unborn 
children,  this  included  unborn  children 
and  their  mothms.  Furthermore.  States 
could,  at  their  option,  cover  unborn 
children  and  their  mothers  even  if  AFDC 
did  not  cover  them.  Under  this  option. 
States  could  extend  Medicaid  eligibility 
as  categorically  needy;  and,  if  a  State 
with  a  medically  needy  program  covered 
unborn  children  as  categorically  needy, 
it  was  also  required  to  cover  them  as 
medically  needy. 

B.  Legislative  Change 

The  1981  Amendments  excluded 
payments  to  meet  the  needs  of  unborn 
children  from  the  definition  of  AFDC. 

The  statutory  language  now  focuses  on 
pregnant  women.  Furthermore,  the  effect 
of  the  Amendments  is  to  limit  AFDC 
coverage.  AFDC  now  may  be  provided 
to  a  pregnant  woman  “oidy  if  it  has  been 
medically  verified  that  the  child  is 
expected  to  be  bom  in  the  month  such 
payments  are  made  or  within  the  three- 
month  period  following  such  month  of 
payment,  and  who  if  such  child  had 
been  bom  and  was  living  with  her  in  the 
month  of  payment,  would  be  eligible  for 
aid  to  families  with  dependent  children" 
(section  406(b)  of  the  Act). 

If  a  State  opts  to  cover  these  pregnant 
women  for  AFDC,  it  must  also  cover 
them  for  Medicaid  as  categorically 
needy.  Furthermore,  in  order  to  enable 
States  to  provide  medical  assistance  to 
women  throughout  pregnancy.  Congress 
added  a  new  provision,  section  406(g)  of 
the  Act.  Diis  section  enables  States,  for 
purposes  of  Medicaid  eligibility,  to  deem 
a  woman  to  be  an  AFDC  recipient,  who 
would  otherwise  be  eligible  for  AFDC  if 
the  child  were  bom  and  living  with  her, 
as  soon  as  pregnancy  is  medically 
verified.  These  deemed  AFDC  recipients 
must  also  be  covered  for  Medicaid  as 


categorically  needy.  If  a  State  has 
chosen  the  “deemed  AFDC  option”  and 
chooses  to  have  a  medically  needy 
program,  then  file  State  must  cover  as 
me^cally  needy  all  pregnant  women 
who ,  but  for  income  and  resources, 
would  be  eligible  as  categorically  needy, 
and  who  meet  the  medically  needy 
financial  requirements. 

C.  Provisions  of  These  Regulations 

1.  Categorically  needy.  The  State 
Medicaid  plan  must  provide  for  all 
pregnant  women  who.  at  State  option, 
are  deemed  to  be  recipients  of  AJDC 
under  section  406(g)(2)  of  the  Act  (See 
42  CFR  435.115  and  436.114  which  are 
added  by  this  rule.)  This  provision 
implements  section  1902(a)(10KA)  of  the 
Act  as  €imended  by  section  2171(a)(1)  of 
the  1981  Amendments.  (It  should  be 
noted  that  neither  the  1981  amendments 
nor  these  fined  regulations  change  the 
requirement  that  the  Medicaid  agency 
must  provide  Medicaid  to  pregnant 
women  actuedly  receiving  AFDC  or  SSI.) 

2.  Medically  needy.  Die  State 
Medicaid  plan  must  provide  Mediceud  to 
pregnemt  women  during  the  course  of 
their  pregnancy  who,  but  for  income  and 
resources,  wotdd  be  eligible  for 
Medicaid  as  categorically  needy.  (This 
includes  pregnant  women  who  would 
have  been  eligible  for  AFDC,  or  for  one 
of  the  other  cash  assistance  programs, 
such  as  SSL)  (See  42  CFR  435.301  and 
436.301,  as  amended  by  this  rule.)  This 
provision  implements  section  1902 
(a)(10)(C)(i){II)  of  the  Act,  as  provided 
for  by  section  2171(a)(3)  of  the  1981 
Amendments. 

VI.  Coveted  Services  for  the  medically 
needy 

A.  Prior  Legislation 

Since  the  raactment  of  the  Act  in 
1965,  the  coverage  of  services  for  the 
medically  needy  has  been  conditioned, 
in  part,  by  the  coverage  provisions 
related  to  the  categorically  needy. 

Before  the  1981  Amendments,  the  Act 
contained  the  following  provisions 
regarding  coverage  of  services  for  the 
categorically  needy: 

1.  Under  section  1902(a)(13)(B),  State 
plans  had  to  include  services  specified 
in  section  1905(a)(l)-(5)  and  (1^  of  the 
Act  for  all  categorically  needy.  These 
services  include  such  items  as  physician 
services,  inpatient  and  outpatient 
hospital  services,  and  skilled  nursing 
facility  (SNF)  services  for  individuals  21 
years  of  age  and  older. 

2.  Under  section  1902(a)(13)(B),  States 
could  provide  any  number  of  additional 
services,  specified  in  section  1905(a)(6)- 
(16)  and  (18)  of  the  Act,  for  the 
categorically  needy.  These  include  items 


such  as  dental  services,  intermediate 
care  facility  services,  and  clinic 
services. 

3.  Under  section  1902(a)(10)(B),  all  the 
categorically  needy  had  to  be  entitled  to 
the  same  amount,  duration,  and  scope  of 
services.  (The  law  does  specify, 
however,  certain  limitations  in  some 
cases.  For  example,  SNF  services  in  an 
institution  for  mental  diseases  are 
limited  to  persons  65  years  of  age  and 
older  (see  section  1905(a)(14)  and  clause 
following  section  1905(a)(18)  of  the  Act). 

4.  Under  section  1902  (a)(13)(A), 

States  had  to  provide  for  &e  inclusion  of 
some  institutional  and  some 
noninstitutional  services  and  to  provide 
for  home  health  services  foe  any 
individual  entitled  to  skilled  nursing 
facility  services.  (These  two 
requirements  applied  to  both  the 
categorically  and  medically  needy  under 
the  State  plan.) 

Before  the  1961  Amendments,  the  Act 
also  contained  the  following  provisions 
for  services  to  the  medically  needy: 

1.  Under  section  1902(a)(10)(B),  the 
amount,  duration,  and  scope  of  services 
offered  to  the  medically  needy  could  not 
be  more  than  the  amount,  duration,  or 
scope  of  services  offered  to  the 
categorically  needy. 

2.  Under  section  1902(a)(10)(C),  all  the 
medically  needy  had  to  be  entitled  to 
the  same  amoimt,  duration  and  scope  of 
services,  the  comparability  of  services 
requirement. 

3.  Under  1902(a)(13)(C),  States  that 
chose  the  medically  needy  option  were 
required,  at  a  minimum,  to  offer  the 
medically  needy  either  all  the  services 
mandated  for  the  categorically  needy 
(sections  1905(a)(l)-(5)  and  (17)  of  the 
Act)  or.  as  £m  alternative,  the  care  and 
services  listed  in  cmy  7  of  the  17 
paragraphs  defining  covered  services 
under  Medicaid  (section  1905(a)(l)-(17) 
of  the  Act).  If  the  State  chose  the  latter 
option  for  the  medically  needy,  it  was 
required  to  provide  physician  services  to 
individuals  receiving  covered  inpatient 
hospital  or  SNF  services. 

B.  Legislative  Changes 

The  1981  Amendments  did  not  change 
the  substance  of  the  provisions 
regarding  covered  services  for  the 
categorically  needy,  although  it  moved 
the  requirements  formerly  in  section 
1902(a)(13)(B)  of  the  Act  to  section 
1902(a)(10](A).  However,  section  2171  of 
the  1981  Amendments  deleted  most  of 
the  requirements  regarding  coverage  of 
services  for  the  me^cally  needy, 
thereby  giving  States  greater  flexibility 
in  designing  Aeir  Medicaid  plans  for 
this  population  group.  In  general,  the 
States  are  permitted  to  choose  the 


Federal  Register  /  Vol.  46,  No.  189  /  Wednesday,  September  30,  1981  /  Rules  and  Regulations  47983 


services  to  be  offered  to  the  medically 
needy  without  being  bound  by 
requirements  pertaining  to  a  minimum 
niunber  of  services  or  a  mix  of 
institutional  and  noninstitutional 
services.  Furthermore,  the  comparability 
of  services  provisions  of  the  former 
statute  have  been  deleted  concerning 
services  to  different  medically  needy 
groups.  (See  section  2171(a)(3)  of  the 
1981  Amendments.)  States  may  now  . 
offer  one  set  of  services  for  a  certain 
medically  needy  group,  for  example,  the 
aged,  without  being  required  to  offer 
them  to  all  the  medically  needy  groups. 
The  amendments  enable  States  to  focus 
their  resources  on  those  services  most 
urgently  needed  by  specific  population 
groups.  These  are  the  groups  listed  in 
section  1905(a)  of  the  Act  The  State  is 
required,  however,  to  furnish  certain 
specified  services  to  designated 
individuals.  Thus,  it  is  required  to 
furnish  ambulatory  services  to  children 
under  age  18,  and  to  individuals  entitled 
to  institutional  services.  Also,  the  State 
must  provide  prenatal  and  delivery  care 
to  pregnant  women.  Third,  if  the  State 
plan  includes  services  either  in 
institutions  for  mental  diseases  or  in 
intermediate  care  facilities  for  the 
mentally  retarded,  it  must  offer  a  range 
of  services  specified  in  the  statute. 
Finally,  the  State  plan  must  include 
home  health  services  for  individuals 
entitled  to  SNF  care. 

C.  Provisions  of  These  Regulations 

These  provisions  are  taken  directly 
from  section  2171  of  the  1981 
Amendments,  and  they  apply  only  if  the 
State  chooses  to  provide  medical 
assistance  for  the  medically  needy: 

1.  The  plan  must  describe  the  amount, 
duration,  and  scope  of  services  for  each 
covered  group  of  the  medically  needy. 
(See  42  CFR  440.230,  as  amended  by  this 
rule.) 

2.  The  State  plan  must  provide  that 
the  services  available  to  any  member  of 
a  covered  medically  needy  group  are  not 
less  in  amount,  duration,  and  scope  of 
services  available  to  other  members  of 
that  group.  Exceptions  to  this  rule  are 
specified  below  in  items  4  and  6.  (See  42 
CFR  440.240,  as  amended  by  this  rule.) 

3.  The  services  provided  for  one  group 
of  medically  needy  (for  example,  the 
aged)  need  not  be  the  same  in  amount, 
duration,  and  scope  as  the  services  for 
all  medically  needy  groups.  In  other 
words,  this  rule  deletes  fiom  current 
Federal  regulations  any  reference  to 
comparability  of  services  for  the 
medically  needy  groups.  The  statutory 
basis  for  this  deletion  is  contained  in 
section  2171(a)(3)  of  the  1981 
Amendments  which  deletes  the 
requirement  (formerly  section 


1902(a)(10)(C)(ii)  of  die  Act)  that 
comparabiUty  of  services  be  provided 
for  the  medically  needy.  (See  42  CFR 
440.240,  as  amended  by  this  rule.) 

4.  The  State  plan  must  provide 
ambulatory  services  to  the  following 
medically  needy: 

a.  Children  under  18. 

b.  Individuals  entiUed  to  institutional 
services.  (See  42  CFR  440.220,  as 
amended  by  this  rule.) 

We  do  not  define  “ambulatory 
services”  in  these  regulations,  but  leave 
that  to  the  States.  This  will  afford  States 
greater  flexibility  in  designing  a  health 
care  package  that  will  best  meet  the 
needs  of  the  population  in  question.  At 
this  time,  however,  we  wish  to  note  that, 
in  the  Conference  Committee  report  on 
the  1981  Amendments,  Congress 
indicated  its  view  that  the  term 
ambulatory  services  means  physician, 
clinic,  nurse  practitioner,  dent^  and 
preventive  services  (see  H.R.  Rep.  No. 
97-208,  p.  971).  (We  believe  diat  this  is 
not  to  be  understood  as  an  all-inclusive 
list,  but  only  a  list  of  examples.)  In  the 
same  conference  report,  the  Congress 
also  stated  it  expects  the  State  to  offer  a 
service  of  sufficient  amount,  duration, 
and  scope  to  achieve  its  purpose. 

We  further  note  that,  in  providing 
these  ambulatory  services,  the  State 
plan — 

a.  Most  define  ambulatory  services 
(See  42  CFR  440.220,  as  revised  by  this 
rule); 

b.  Need  not  offer  all  of  the  ambulatory 
services  that  are  offered  to  the 
categorically  needy,  or  to  other  groups 
of  medically  needy;  and 

c.  May  not  offer  ambulatory  services 
to  the  medically  needy  that  are  not  also 
offered  to  the  categorically  needy. 

5.  If  the  plan  includes  services  in 
institutions  for  mental  diseases  (see 
section  1905(a)(14)  or  (16)  of  the  Act),  or 
services  in  an  intermediate  care  facility 
for  the  mentally  retarded  (see  section 
1905(a)(15)  and  (d)  of  the  Act),  it  must 
offer  a  full  range  of  services  to  all  the 
medically  needy.  (See  42  CFR  440.220,  as 
revised  by  this  rule.)  To  fulfill  this 
requirement,  the  State  plan  has  the 
following  options. 

a.  The  State  plan  may  offer  those 
services  specified  in  section  1905(a)(1) 
through  (5)  and  (17).  These  are:  inpatient 
hospital  services;  outpatient  hospital 
services  and  rural  health  clinic  services; 
other  laboratory  and  x-ray  services; 
skilled  nursing  facility  services  for 
individuals  age  21  or  older,  early  and 
periodic  screening  diagnosis  and 
treatment  of  individuals  under  age  21. 
and  family  planning  services  and 
supplies  for  individuals  of  child-bearing 
age;  physicians’  services;  and  nurse- 
midwife  services.  (Section  965  of  Pub.  L 


96-499,  the  Omnibus  Reconciliation  Act 
of  1960,  mandates  payment  under 
Medicaid  for  nurse-midwife  services 
under  certain  circumstances.  These 
services  are  being  proWded  for  in  42 
CFR  440.165,  and  we  are  issuing  a 
separate  rule  that  defines  nurse-midwife 
services.) 

b.  As  an  alternative,  the  State  plan 
may  offer  any  seven  services  specified 
in  section  190S(aXl)  through  (17)  in  the 
Act  lliose  include  the  services  specified 
above  in  paragraph  “a”,  plus  the 
following:  other  practitionei^’  services; 
home  health  care;  private  duty  nursing 
services;  clinic  services;  dent^  services; 
physical  therapy  and  related  services; 
prescribed  drugs,  dentures,  prosthetic 
devices,  and  eyeglasses;  other 
diagnostic,  screening,  preventive,  and 
rehabilitative  services;  inpatient 
hospital,  skilled  nursing  facility,  and 
intermediate  care  facility  services  for 
individuals  age  65  and  older  in  an 
institution  for  mental  diseases  or 
tuberculosis;  intermediate  care  fodlity 
services  (not  in  a  mental  institution): 
and  inpatient  services  for  individuals 
imder  age  21  in  a  psychiatric  facility. 

c.  The  State  plan  may  offer  option  “a” 
to  some  medic^y  needy  groups,  while 
offering  option  “b“  to  o&ers. 

The  requirement  that  the  State  plan 
must  offer  this  range  of  services  is 
provided  for  in  section  2171(a)(3l  of  the 
1981  Amendments.  It  should  be  noted, 
however,  that  in  accordance  widi  item 
number  2.  above,  the  amount,  duration, 
and  scope  of  these  services  need  not  be 
the  same  for  all  medically  needy  groups. 

6.  The  plan  must  provide  for  prenat^ 
care  and  delivery  services  for  ^  eligible 
pregnant  women.  (See  42  CFR  440.220, 
as  revised  by  this  rule.) 

7.  Home  health  services  must  be 
offered  to  individuals  entitled  to  skilled 
nursing  facility  services.  (See  42  CFR 
440.220,  as  revised  by  this  rule.) 

Some  sections  of  these  regulations  are 
affected  by  statutory  provisions  that  are 
implemented  by  odier  regulations 
documents  also  being  published  at  this 
time.  It  would  be  cor^sing  to  present 
the  same  section  with  different  wording 
in  different  documents  (by  making,  in 
each  document,  only  the  particular 
changes  caUed  for  by  the  statutory 
provisions  implemented  by  that 
document).  In  order  to  avoid  this 
problem.  &e  sections  affected  by  more 
than  one  provision  are  presented  in  each 
document  with  all  the  dianges  required 
by  each  of  the  provisions  of  law  that 
affect  them.  However,  each  of  the 
changes  is  explained  only  once,  in  the 
preamble  of  the  regulations  document 
that  implements  the  provision  which 
requires  that  particular  change. 
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VII.  Waiver  of  Proposed  Rulemaking 

We  are  publishing  these  regulations  in 
final  form  without  notice  of  proposed 
rulemaking  procedures.  We  believe  the 
rapid  implementation  of  these 
regulations  is  desirable  in  order  to  give 
States  maximum  flexibility  in  their 
Medicaid  programs.  To  delay  the 
effective  date  of  these  regulations  by 
following  a  proposed  rulemaking 
procedure  would  be  contrary  to  the 
public  interest.  Also,  Congress  expressly 
addressed  the  issuance  of  interim  final 
regulations  as  an  option  for  the 
development  of  relations  to 
implement  changes  in  section 
1902(a)(10(C)  of  the  Act  (section  2161  of 
the  1981  Amendments).  Moreover,  the 
provisions  of  these  regulations  follow 
closely  the  language  of  the  statute  which 
is  clear. 

We,  therefore,  find  good  cause  to 
waive  notice  of  proposed  rulemaking 
procedures.  However,  we  invite 
comments  fi'om  States  and  others 
interested  in  the  provisions  of  this  rule, 
and  we  will  publish  in  the  Federal 
Register  any  changes  to  the  regulations 
that  are  appropriate. 

VIII.  Dates 

These  regulations  are  effective 
October  1, 1981.  However,  that  eflective 
date  does  not  permit  States  time  to 
comply  with  the  new  State  plan 
requirements,  such  as  specifying 
whether  the  plan  provides  for 
'  participants  in  work  supplementation 
programs  are  covered  as  categorically 
needy  (see,  for  example  42  CFR  435.115). 
To  accommodate  this  need,  HCFA  will 
not  hold  a  State  out  of  compliance  with 
these  requirements  if  the  Medicaid 
agency  submits  the  preprinted  plan 
amendments  and  required  attachments 
by  December  31, 1981. 

IX.  Impact  Analysis 

A.  Executive  Order  12291 

The  Secretary  has  determined,  in 
accordance  wifli  Executive  Order  12291, 
that  this  rule  does  not  constitute  a  major 
rule  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  result  in  a  major  increase  in  costs 
or  prices  for  consumers,  any  industries, 
any  governmental  agencies  or  any 
geographic  regions;  or  otherwise  meet 
the  thresholds  of  the  Executive  Order. 
Any  substantial  economic  impacts  are 
attributable  to  the  statute  itself,  rather 
than  these  regulations. 

There  are  no  data  available  on  the 
actual  cost  impact  of  the  provisions  of 
the  new  statute.  We  anticipate  the 
statutory  amendments  affecting 
Medicaid  eligibility  changes  will  result 
in  fiscal  year  1982  savings.  However,  it 


is  not  possible  to  project  how  many 
States  (and  to  what  extent)  will  actually 
take  advantage  of  the  options  made 
available  as  a  result  of  the  amendments. 
We  anticipate  significant  savings 
resulting  ^m  AFDC  related  caseload 
reductions,  but  these  savings  are  not 
covered  by  these  regulations. 

B.  Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  Section 
605(b)  of  the  Regulatory  Hexibility  Act 
(Puk  L.  96-354)  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  (A  small  entity  is  a  small 
business,  a  non-profit  enterprise,  or  a 
small  governmental  jurisdiction.)  As 
explained  above,  these  regulations 
provide  flexibility  to  States  in 
determining  population  and  services 
coverage  for  the  “medically  needy".  We 
have  no  basis  for  predicting  the  specific 
decisions  States  will  make,  but  these 
decisions  may  in  some  cases  adversely 
impact  particular  providers  in  particular 
locations,  through  a  reduction  in 
coverage  and  hence  income.  However, 
we  have  no  reason  to  believe  that 
coverage  limitations  will  be  so 
substantial  as  to  threaten  the  economic 
viability  of  health  care  providers  or 
otherwise  cause  a  “significant”  impact 
on  a  “substantial"  number  of  providers.  * 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

PART  435— EUGIBIUTY  IN  THE 
STATES  AND  DISTRICT  OF  COLUMBIA 

1.  The  authority  citation  for  Part  435 
reads  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act,  (42  U.S.C.  1302),  unless  otherwise  noted. 

2.  Section  435.1  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§  435.1  Introduction. 

*  *  *  A  * 

(e)  Changes  in  Medicaid  eligibility  as 
a  result  of  Pub.  L  97-35 — 

(1)  General  purposes.  The  intent  of 
this  legislation  is  to  give  States  more 
flexibility  in  determining  which 
individuals  will  be  eligiUe  for  Medicaid. 

(2)  Categorically  needy.  If  participants 
of  a  work  supplementation  program  are 
deemed  to  be  AFDC  recipients  under 
section  414  of  the  Act,  the  State  must 
make  them  eligible  for  Medicaid.  If 
certain  pregnant  women  are  deemed  to 
be  AFDC  recipients  under  section  406  of 
the  Act,  the  State  must  make  them 
eligible  for  Medicaid.  The  State  most 
provide  Medicaid  to  individvals  who  are 
denied  AFDC  cash  payment  solely 
because  the  payment  would  be  less  than 
$10  a  mmith  (section  402(a)  of  the  Aet). 
The  iq;>per  age  limit  of  ATOC  dependent 


children  has  been  lowered  from  imder 
age  21  to  under  age  19. 

(3)  Medically  needy.  The  State  is  no 
longer  required  to  indude  among  the 
medically  needy  all  those  groups 
formerly  mandated  under  the  statute, 
that  is  &e  aged,  blind,  disabled,  and 
families  wi^  dependent  children,  who 
do  not  receive  cash  assistance  and 
whose  income  and  resources  are 
insuffident  to  enable  them  to  pay  for  the 
cost  of  necessary  health  care.  Rather, 
the  State  may  restrict  participation  in 
the  State  Medicaid  program  to  some  of 
those  groups.  However,  if  the  State 
chooses  to  provide  for  medically  needy 
under  the  State  plan,  it  must  provide 
medical  assistance  to  individuals  under 
age  21,  or  a  younger  age,  or  reasonable 
classifications,  as  determined  by  the 
State  (section  1905(a)(i)  of  the  Act),  and 
to  pregnant  women  who,  but  for  income 
and  resources,  would  be  included  among 
the  cagetorically  needy  (section 
1902(a)(10)(C)(ii)  of  the  Act). 

3.  Section  435.3  is  amended  to  read  as 
follows: 

§435.3  Basis. 

This  part  implements  the  following 
sections  of  the  Act,  which  state 
eligibility  requirements  and  standards: 

«  *  *  •  * 

1902(b)  Prohibited  conditions  for  eligibility: 

***** 

Age  requirement  excluding  children  under 
age  19  who  meet  the  definition  of  dependent 
child  under  the  State  title  IV-A  plan; 

***** 

1905(a)(i)-(vii)  List  of  eligible  individuals. 

***** 

4.  In  §  435.4  the  definition  “medically 
needy”  is  revised  to  read  as  follows: 

§  435.4  Definitions  and  use  of  terms. 

As  used  in  this  part — 
***** 

“Medically  needy”  means  aged,  blind, 
or  disabled  individuals  or  families  and 
children  who  are  otherwise  eligible  for 
Medicaid,  who  are  not  categorically 
needy,  and  whose  income  and  resources 
are  within  limits  set  under  the  Medicaid 
State  plan: 

*  *  *  *  * 

5.  The  table  of  contents  is  amended  by 
removing  §  435.111  and  adding  a  new 

§  435.115  to  read  as  follows: 

Bubpart  B— Mandatory  Coverage  of  the 
Categorically  Needy 
***** 

435.115  InAviriuals  deemed  to  be  reeeving 
AFDC 

***** 

§435.111  [Removed] 

6.  SectioB  435.111  is  removed. 
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7.  A  new  §  435.115  is  added  to  read  as 
follows; 

§435.115  individuals  deemed  to  b« 
receiving  AFDC. 

(a)  The  Medicaid  agency  must  provide 
Mechcaid  to  individuals  deemed  to  be 
receiving  AFDC,  as  speciHed  in  this 
section. 

(b)  The  State  must  deem  individuals 
to  be  receiving  AFDC  who  are  denied  a 
cash  payment  from  the  title  IV-A  State 
agency  solely  because  the  amount  of  the 
AFDC  payment  would  be  less  than  $10. 

(c)  The  State  may  deem  pregnant 
women  to  be  receiving  AFDC  under 
section  406(g)[2]  of  the  Act.  This  section 
pemrits  States,  for  purposes  of  title  XK, 
to  deem  a  pregnant  woman  to  be 
receiving  AFDC  if — 

(1)  She  would  be  eligible  for  AFDC 
cash  pa3nnents  if  the  child  had  been 
bom  and  was  living  with  her  in  the 
month  of  payment;  and 

(2)  The  pregnancy  has  been  medically 
verified. 

(d)  The  State  may  deem  participants 
in  a  work  supplementation  program  to 
be  receiving  AFDC  under  section  414(g) 
of  the  Act.  This  section  permits  States, 
for  purposes  of  title  XDC,  to  deem  an 
individual  and  any  child  or  relative  of 
the  individual  (or  other  individual  living 
in  the  same  household)  to  be  receiving 
AFDC,  if  the  individual — 

(1)  Participates  in  a  State-operated 
work  supplementation  program  under 
section  414  of  the  Act;  and 

(2)  Would  be  eligible  for  an  AFDC 
cash  payment  if  the  individual  were  not 
participating  in  the  work 
supplementation  program. 

8.  Section  435.120  is  revised  to  read  as 
follows: 

§  435.120  Individuals  receiving  SSI. 

(a)  General  provisions.  Except  as 
allowed  under  §  435.121,  the  agency 
must  provide  Medicaid  to  aged,  blind, 
and  disabled  individuals  or  couples  who 
receive  SSI,  including — 

(1)  Individuals  receiving  SSI  pending  a 
final  determination  of  blindness  or 
disability; 

(2)  Individuals  receiving  SSI  under  an 
agreement  with  the  Social  Security 
Administration  to  dispose  of  resources 
that  exceed  the  SSI  dollar  limits  on 
resources;  and 

(3)  From  January  1, 1981  until 
December  31, 1983,  individuals 
considered  to  be  receiving  SSI  under 
1619(b)  of  the  Act  (blind  individuals  or 
those  with  disabling  impairments  whose 
income  equals  or  exceeds  a  specific  SSI 
limit).  (See  20  CFR  418.263-416.269  for 
determinations  of  eligibility  imder  this 
provision.) 


(b)  Exclusion.  Individuals  entitled  to 
benefits  under  section  1622  of  the  Act 
are  not  to  be  considered  individuals 
receiving  SSI.  Section  1622  of  the  Act 
provides  for  certain  individuals  whose 
minimum  benefits  under  title  n  of  the 
Act  were  reduced  by  section  2201  of 
Pub.  L  97-35. 

9.  Section  435.121  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  435.121  Individuals  in  States  using  more 
restrictive  requirements  for  MecHcaid  than 
the  SSI  requirements. 
***** 

(c)  The  following  sections  of  this  part 
apply  to  the  agency’s  use  of  more 
restrictive  eligibility  requirements: 

(1)  Section  435.135,  treatment  of 
in^viduals  who  receive  OASDI  cost-of- 
living  increases. 

(2)  Section  435.330,  medically  needy 
coverage. 

(3)  Section  435.530,  more  restrictive 
definitions  of  blindness. 

(4)  Section  435.540,  more  restrictive 
definitions  of  disability. 

(5)  Sections  435.731  through  435.733, 
more  restrictive  income  and  resource 
requirements. 

(6)  Sections  435.812, 435.823, 435.831, 
and  435.841,  medically  needy  financial 
eligibility  requirements. 

10.  The  table  of  contents  is  amended 
by  removing  §  435.221. 

§  435.221  [Removed] 

11.  Section  435.221  is  removed. 

12.  Section  435.222  is  revised  to  read 
as  follows: 

§  435.222  Intflviduais  under  age  21  who 
would  be  eligible  for  AFDC  but  do  not 
qualify  as  dependent  children. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  under  age  21  (or,  at  State 
option,  imder  age  20, 19  or  18)  who 
would  be  eligible  for  AFDC  if  they  met 
the  definition  of  dependent  child.  (See 
45  CFR  233.90(c)(1).) 

(b)  The  agency  may  cover  all 
in^viduals  described  in  paragraph  (a)  of 
this  section  or  in  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 
are  as  follows: 

(1)  Individuals  in  foster  homes  or 
private  institutions  for  whom  a  public 
agency  is  assuming  a  full  or  partial 
financial  responsibility.  If  the  agency 
covers  these  individuals,  it  may  also 
provide  Medicaid  to  individuals  of  the 
same  age  placed  in  foster  homes  or 
private  institutions  by  private  nonprofit 
agencies. 

(2)  Individuals  in  adoptions 
subsidized  in  full  or  part  by  a  public 
agency. 


(3)  Individuals  in  intermediate  care 
facilities,  if  intermediate  care  facility 
services  are  provided  under  the  plan.  If 
the  agency  covers  these  individuals,  it 
may  also  provide  Medicaid  to 
individuals  in  intermediate  care 
facilities  for  the  mentally  retarded. 

(4)  Individuals  under  age  21  receiving 
active  treatment  as  inpatients  in 
pyschiatric  facilities  or  programs,  if 
inpatient  psychiatric  services  for 
individuals  under  21  are  provided  under 
the  plan. 

13.  Section  435.223  is  revised  to  read 
as  follows: 

§  435.223  Individuals  who  would  bo 
eligible  for  AFDC  if  coverage  under  the 
State’s  AFDC  plan  were  as  broad  as 
allowed  under  title  iV-A. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  who — 

(1)  Would  be  eligible  for  AFDC  if  the 
State’s  AFDC  plan  included  individuals 
whose  coverage  under  title  IV-A  is 
optional  (for  example,  Medicaid  may  be 
provided  to  members  of  families  widi  an 
unemployed  parent  even  though  AFDC 
is  not  available  to  them  under  the 
State’s  AFDC  plan):  or 

(2)  Would  be  eli^ble  for  AFDC  if  the 
State’s  AFDC  plan  did  not  contain 
eligibility  requirements  more  restrictive 
than,  or  in  addition  to.  those  required 
under  title  IV-A. 

(b)  'The  agency  may  cover  any  AFDC 
optional  group  without  covering  all  such 
groups. 

14.  The  table  of  contents  is  amended 
by  adding  §§  435.306, 435.322, 435.324, 
435.330,  and  435.340,  revising  §§  435.310 
and  435.320,  and  removing  §§  435.321 
and  435.325  as  follows: 

Subpart  D— Optkfnal  Coverage  of  the 
Medically  Needy 

435.300  Scope. 

435.301  General  rule. 

***** 

435.308  Medically  needy  coverage  of 
individuals  under  age  21. 

435.310  Medically  needy  coverage  of 
caretaker  relatives. 

435.320  Medically  needy  coverage  of  aged 
in  States  that  cover  individuals  receiving 
SSI. 

435.322  Medically  needy  coverage  of  the 
blind  in  States  that  cover  individuals 
receiving  SSI. 

435.324  Me^cally  needy  coverage  of  die 
disabled  in  States  that  cover  individuals 
receiving  SSL 

435.330  Me^cally  needy  coverage  of  aged, 
blind,  and  disabled  individuals  in  States 
that  impose  more  restrictive  eligibility 
requirements. 

435.340  Protected  medically  needy  coverage 
for  blind  and  disabled  individuals 
eligible  in  December  1973. 

***** 
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15.  Sections  435.301  is  revised  to  read 
as  follows: 

§  435.301  General  rules. 

(a)  A  medicaid  agency  may  provide 
Medicaid  to  individuals  specified  in  this 
subpart  who — 

(1)  Either — 

(1)  Have  income  that  meets  the 
applicable  standards  in  §§  435.812 
t^ugh  435.814;  or 

(ii)  If  their  income  is  more  than 
allowed  under  those  standards,  have 
incurred  medical  expenses  at  least  equal 
to  the  difference  between  their  income 
and  the  applicable  income  standard;  and 

(2)  Have  resources  that  meet  the 
applicable  standards  in  §§  435.840 
through  435.843. 

(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply: 

(1)  The  agency  must  provide  Medicaid 
to— 

(1)  All  pregnant  women  during  the 
course  of  their  pregnancy  who,  but  for 
income  and  resources,  would  be  eligible 
for  Medicaid  as  categorically  needy;  and 

(ii)  All  individuals  under  age  21  (or,  at 
State  option,  imder  age  20, 19,  or  18),  as 
specified  in  §  435.308.  For  pmposes  of 
this  requirement,  the  agency  may 
provide  for  individuals  imder  age  21 
as— 

(A)  Categorically  needy,  as  specified 
in  §  435.222;  or 

(B)  Medically  needy,  as  specified  in 
§  435.308. 

(2)  The  agency  may  provide  Medicaid 
to  any  of  the  following  groups  of 
individuals: 

(i)  Individuals  under  age  21 
(§  435.308). 

(ii)  Caretaker  relatives  (§  435.310). 

(iii)  Aged  (§§  435.320  and  435.330). 

(iv)  Blind  (§  §  435.322, 435.330  and 
435.340). 

(v)  Disabled  (§§  435.324, 435.330  and 
435.340). 

(3)  If  the  agency  provides  Medicaid  to 
any  individual  in  a  group  specified  in 
paragraph  (b)(2)  of  this  section,  the 
agency  must  provide  Medicaid  to  all 
individuals  eligible  to  be  members  of 
that  group. 

16.  A  new  §  435.308  is  added  to  read 
as  follows: 

§  435.308  Medically  needy  coverage  of 
Individuals  under  age  21. 

(a)  If  the  agency  provides  Medicaid  to 
the  medically  needy,  it  must  provide 
Medicaid  to  individuals  under  age  21 
(or,  at  State  option,  under  age  20, 19,  or 
18),  as  specified  in  paragraph  (b)  of  this 
section,  who  meet  ^e  income  and 
resource  standards  in  Subpart  I  of  this 
part.  (See  §  435.301  for  required 
coverage  as  either  categorically  or 
medically  needy.) 


(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a)  of 
this  section  or  reasonable  classifications 
of  those  individuals.  Examples  of 
reasonable  classifications  are  as 
follows: 

(1)  Individuals  in  foster  homes  or 
private  institutions  for  whom  a  public 
agency  is  assuming  a  full  or  partial 
financial  responsibility.  If  the  agency 
covers  these  individuals,  it  may  also 
provide  Medicaid  to  individuals  placed 
in  foster  homes  or  private  institutions  by 
private  nonprofit  agencies. 

(2)  Individuals  in  adoptions 
subsidized  in  full  or  in  part  by  a  public 
agency. 

(3)  Individuals  in  intermediate  care 
facilities,  if  intermediate  care  facility 
services  are  provided  under  the  plan.  If 
the  agency  covers  these  individuals,  it 
may  also  provide  Medicaid  to 
individuals  in  intermediate  care 
facilities  for  the  mentally  retarded. 

(4)  Individuals  receiving  active 
treatment  as  inpatients  in  psychiatric 
facilities  or  programs,  if  inpatient 
psychiatric  services  for  individuals 
under  21  are  provided  under  the  ^lan. 

17.  Section  435.310  is  revised  to  read 
as  follows: 

§  435.310  Medically  needy  coverage  of 
caretaker  relatives. 

(a)  If  the  agency  provides  for  the 
medically  needy,  it  may  provide 
Medicaid  to  caretaker  relatives,  as 
specified  in  paragraph  (b)  of  this 
section,  who  meet  the  income  and 
resource  standards  of  Subpart  I  of  this 
part. 

(b)  "Caretaker  relatives”  mean 
individuals  who — 

(1)  Meet  the  definition  of  a  caretaker 
relative  under  45  CFR  233.90(c)(l)(v)(A); 
and 

(2)  Have  in  their  care  an  individual 
who  is  determined  to  be  dependent,  as 
specified  in  §  435.510. 

18.  Section  435.320  is  revised  to  read 
as  follows: 

§  435.320  Medically  needy  coverage  of  the 
aged  In  States  that  cover  Individuals 
receiving  SSI. 

If  the  agency  provides  Medicaid  to 
individuals  receiving  SSI  and  elects  to 
cover  the  medically  needy,  it  may 
provide  Medicaid  to  individuals  who — 

(a)  Are  65  years  of  age  and  older,  as 
specified  in  §  435.520;  and 

(b)  Meet  the  income  and  resource 
requirements  of  Subpart  I  of  this  part. 

19.  A  new  §  435.322  is  added  to  read 
as  follows: 


§  435.322  Medically  needy  coverage  of  the 
blind  in  States  that  cover  individuals 
receiving  SSL 

If  the  agency  provides  Medicaid  to 
individuals  receiving  SSI  and  elects  to 
cover  the  medically  needy,  it  may 
provide  Medicaid  to  blind  individuals 
who  meet — 

(a)  The  requirements  for  blindness,  as 
specified  in  §§  435.530  and  435.531;  and 

(b)  The  income  and  resource 
requirements  of  Subpart  I  of  this  part. 

20.  A  new  §  435.324  is  added  to  read 
as  follows: 

§  435.324  Medically  needy  coverage  of  the 
disabled  in  States  that  cover  indlvidiials 
receiving  SSL 

If  the  agency  provides  Medicaid  to 
individuals  receiving  SSI  and  elects  to 
cover  the  medically  needy,  it  may 
provide  Medicaid  to  disabled  individual 
who  meet — 

(a)  The  requirements  for  disability,  as 
specified  in  §  §  535.540  and  435.541;  and 

(b)  The  income  and  resource 
requirements  of  Subpart  I  of  this  part. 

21.  Section  435.321  is  redesignated  as 
§  435.330  and  revised  to  read  as  follows: 

§  435.330  Medically  needy  coverage  of  the 
aged,  blind,  and  disabled  In  States  that 
Impose  eligibility  requirements  more 
restrictive  than  used  under  SSL 

(a)  If  an  agency  provides  Medicaid  as 
categorically  needy  only  to  those  aged, 
blind,  or  disabled  individuals  who  meet 
more  restrictive  requirements  than  used 
under  SSI  and  elects  to  cover  the 
medically  needy,  it  may  provide 
Medicaid  as  medically  needy  to  those 
aged,  blind,  or  disabled  individuals 
who — 

(1)  Are  not  categorically  needy,  as 
specified  in  paragraph  (b)  of  this 
section; 

(2)  Have  income  and  resources  within 
the  standards  established  under  Subpart 
I  of  this  part;  and 

(3)  If  applying  as  blind  or  disabled, 
meet  the  blindness  or  disability 
requirements  established  under 

§  435.121. 

(b)  To  determine  whether  an 
individual  is  covered  as  categorically 
needy  or  medically  needy,  the  agency 
must — 

(1)  Consider  as  categorically  needy 
those  individuals  who  meet  the  State’s 
categorically  needy  financial  standard 
and — 

(i)  Who,  before  their  incurred  medical 
expenses  are  deducted  fi'om  income, 
meet  the  financial  eligibility 
requirements  for  SSI  or  a  State 
supplement;  or 

(ii)  Whose  OASDI  increases  are  not 
counted  under  §§  435.134  and  435.135. 
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(2)  Consider  as  medically  needy  all 
other  individuals. 

22.  Section  435.325  is  redesignated  as 
§  435.340  and  revised  to  read  as  follows: 

§  435.340  Protected  medically  needy 
coverage  for  bUnd  and  disabled  individuals 
ellgibie  In  December  1973. 

If  an  agency  provides  Medicaid  to  the 
medically  needy,  it  must  cover 
individuals  who— 

(a)  Where  eligible  as  medically  needy 
under  the  Medicaid  plan  in  December 
1973  on  the  basis  of  the  blindness  or 
disabUity  criteria  of  the  AB,  AFTD,  or 
AABD  plan; 

(b)  For  each  consecutive  month  eifter 
December  1973,  continue  to  meet — 

(1)  Those  blindness  or  disability 
criteria;  and 

(2j  The  eligibility  requirements  for  the 
mechcally  needy  under  the  December 
1973  Me^caid  plan;  and 

(c)  Meet  the  current  requirements  for 
eligibility  as  medically  needy  under  the 
Medicaid  plan  except  for  blindness  or 
disability  criteria. 

23.  Section  435.520  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  435.520  Age  requirements  for  the  aged 
and  children. 

(a)  The  agency  must  not  impose — 

(ij  An  age  requirement  of  more  than 
65  years; 

(2)  An  age  requirement  that  excludes 
an  individual  under  age  19  who  meets 
the  deBnition  of  dependent  child  under 
the  State  title  IV-A  plan;  or 

(3)  A  lower  age  requirement  than  that 
under  the  State’s  AFDC  plan. 
***** 

24.  The  table  of  contents  for  Subpart  1 
is  revised  as  follows: 

Subpart  I— FInanoiai  requirements  for  the 
medically  needy 

435.800  Scope. 

Medically  Needy  Income  Standards 

435.811  Medically  needy  income  standards: 
General  requirements. 

435.812  Medically  needy  income  standards: 
Reasonableness. 

435.813  (Reserved] 

435.814  Medically  needy  iitcome  standards: 
State  plan  requirements. 

435.815  (Reserv^J 

Financial  RaaponaibiUty  of  Relatives 

435.821  Financial  responsibility  of  rdatives: 
Individuals  under  the  age  21  and 
caretaker  relatives. 

435.822  Financial  reeponsibillty  of  relatives 
of  aged,  blind,  or  disabled  individuals  in 
States  using  eligibility  requirements. 

435.823  Financial  responsibility  of  relatives 
of  aged,  blind,  or  disabled  individuals  in 
States  using  more  restrictive 
requirements  than  SSL 


Medically  Needy  Income  Eligibility 

435.831  Income  eligibility. 

435.832  Post-eligibUity  treatment  of  income 
and  resources  of  institutionalized 
individuals:  Application  of  patient 
income  to  the  cost  of  care. 

Medically  Needed  Resource  Standards 

435.840  Medically  needy  resource 
standards:  General  requirements. 

435.841  Medically  needy  resource 
standards:  Reasonableness. 

435.843  Medically  needy  resource 
standards:  State  plan  requirements. 

Determining  Eligibility  on  the  Basis  of 
Resources 

435.845  Medically  needy  resource  eligibility. 
Treatment  of  Income  and  Resources 

435.850  Treatment  of  income  and  resources: 
General  requirements. 

435.851  Treatment  of  income  and  resources: 
Reasonableness. 

435.852  Treatment  of  income  and  resources: 
State  plan  requirements. 

25.  Section  435.811  is  revised  to  read 
as  follows: 

Medically  Needy  Income  Standards 

§435.811  Medically  needy  inoome 
standards:  General  requireinents. 

To  determine  eligibility  of  medically 
needy  individuals,  a  Me^caid  agency 
must  use  an  income  standard  under  this 
subpart  that  is — 

(a)  Based  on  family  size; 

(b)  Uniform  for  all  individuals  in  a 
covered  group; 

(c)  For  FFP  purposes,  not  in  excess  of 
1331^  percent  of  the  highest  money 
payment  that  ordinarily  would  be  made 
in  the  State  AFDC  program  to  an 
individual  or  a  family  of  conq)arable 
size  (see  §  436.1007);  and 

(d)  Reasonable  (see  §  435.812). 

26.  Section  435.812  is  revised  to  read 
as  follows: 

§  435.812  Medically  needy  Income 
standards:  Reasonablenesa. 

(a)  The  agency  must  use  a  medically 
needy  income  standard  that  is 
reasonable. 

(b)  The  following  medically  needy 

income  standards  are  presumed  to  b^ 
reasonable:  ^ 

(1)  The  agency  provides  one  medically 
needy  income  standard  for  all  covered 
medically  needy  groups.  Except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section,  Ae  standard  must  at  least 
equal  the  hipest  income  or  payment 
standard  used  to  determine  eligibility  in 
the  cash  assistance  programs  (or  an 
optional  State  supplmnent,  if  die  agoicy 
provides  Medicaid  under  1 435.230) 
related  to  the  covered  medically  needy 
groiqis. 


(2)  Hie  agency  provides  a  different 
medically  needy  income  standard  for 
each  covered  medically  needy  group. 
Except  as  provided  in  paragraphs  (c) 
and  (d)  of  diis  section,  the  standard  for 
each  covered  group  must  at  least  equal 
the  income  or  payment  standard  used  to 
determine  eligibility  in  the  cash 
assistance  program  (or  an  optional  State 
supplement,  if  the  agency  provides 
Medicaid  under  §  435.230)  related  to  that 
covered  medically  needy  group. 

(c)  The  agency  may  use  a  lower 
medically  needy  income  standard  than 
the  standards  specified  in  paragraph  (b) 
of  this  section  if — 

(1)  The  income  standard  used  under 
paragraph  (b)  of  this  section  exceeds  the 
maximum  dollar  amount  on  income 
allowed  for  purposes  of  FFP  under 

§  435.1007;  and 

(2)  The  lower  income  standard  at  least 
equals  the  maximum  amount  allowed 
for  purposes  of  FFP. 

(d)  In  the  case  of  an  agency  that 
provides  Medicaid  fm  the  aged,  blind,  or 
disabled  individuals  only  if  they  meet 
more  restrictive  requirements  than  used 
under  SSI,  the  following  provisions 
apply: 

(1)  The  agency  may  use  an  income 
standard  for  those  individuals  that  is 
lower  than  the  standard  specified  in 
paragraph  (b)  of  this  section. 

(2)  The  lower  standard  must  at  least 
equal  the  medically  needy  income 
.standard  for  those  aged,  blind,  or 
disabled  individuals  under  the  State’s 
plan  on  January  1. 1972. 

(e)  If  the  agency  uses  a  medically 
needy  income  standard  not  specified  in 
paragraphs  (b)  through  (d)  of  this 
section — 

(1)  That  standard  is  not  presumed  to 
be  reasonable;  and 

(2)  HCFA  must  approve  the  standard. 

27.  Section  435.814  is  revised  to  read 
as  follows: 

§  435.814  Medically  needy  income 
standards:  State  plan  requirements. 

(a)  The  State  plan  must  specify  the 
income  standard  for  each  covered 
medically  needy  group. 

(b)  If  the  agency  uses  an  income 
standard  that  is  not  presumed  to  be 
reasonable  under  $  435.812,  the  State 
plein  must  describe  that  standard. 

§435.816  [Removed] 

28.  Section  435.816  is  removed. 

29.  Section  435.821  is  revised  to  read 
as  follows: 
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§435.821'  Financial  responsibility  of 
relatives:  bKfivicluals  under  age  21  and 
caretaker  reletives. 

(a)  The  agency  must  meet  the 
requirements  of  this  section  in 
determining  eligibility — 

(1)  Under  |  435.308  of  medically  needy 
in^viduals  under  age  21;  and 

(2)  Under  §  435.310  of  medically  needy 
caretaker  relatives. 

(b)  The  agency  must  consider  income 
and  resources  that  are  actually 
contributed  by  the  spouse  or  parent  as 
available  to  the  individual. 

(c)  The  agency  may  consider  income 
and  resources  of  spouses  or  parents  as 
available  to  the  individual  even  if  they 
are  not  actually  contributed  to  the 
individual. 

30.  Section  435.822  is  revised  to  read 
as  follows: 

§  435 J22  Financial  responsibility  of 
relatives  of  aged,  blind,  or  disabled 
individuals  in  States  using  SSI  eHgiblHty 
requirements. 

(a)  The  agency  must  meet  die 
requirements  of  this  section  in 
determining  eligibility — 

(1)  Under  S  435.820  ef  medioally  needy 
aged  individMalet 

(2)  Under  §  435.322  of  medica%  needy 
bi^d  individnals;  and 

(8)  Under  S  436.824  of  medioaBy  needy 
disabled  indkvUhials. 

(b)  For  aged,  blind,  or  disabled 
individuals  widi  spouses,  die  agency — 

(1)  Must  oonsidCT  income  and 
resources  that  are  actually  oonlrttiiited 
by  one  spouse  to  another;  and 

(2)  May  consider  income  and 
resources  of  spouses  as  available  to 
each  other  even  if  they  are  not  actually 
contributed. 

(c)  For  blind  or  disabled  individuals 
under  age  21 — 

(1)  The  agency  must  consider  the 
parent's  or  spouse’s  income  and 
resources  as  available  if  they  are 
actually  contributed  to  the  individual; 
and 

(2]  The  agency  may  consider  the 
parent’s  or  spouse’s  income  and 
resources  as  available  even  if  they  are 
not  actually  contributed. 

31.  Section  435.823  is  revised  to  read 
as  follows: 

§  435.823  Financial  responsibility  of 
rslativss  of  aged,  blind,  or  disabled 
individuals  in  States  using  mors  rsstrictivs 
requirements  than  SSI. 

(a)  The  agency  must  meet  the 
requirements  of  this  section  in 
determining  eligibility  under  §  435.330  of 
medically  needy  aged,  blind,  and 
disabled  individuals. 

(b)  For  aged,  blind,  or  disabled 
in^viduals  with  spouses,  the  agency — 


(1)  Must  consider  income  and 
resources  as  avaUable  if  they  are 
actually  contributed  by  one  spouse  to 
the  other,  and 

(2)  May  consider  income  and 
resources  of  spouses  as  available  to 
each  other  even  if  they  are  not  actually 
contributed. 

(c)  For  blind  or  disabled  individuals 
under  age  21,  the  agency — 

(1)  Must  consider  the  parent’s  or 
spouse’s  income  and  resources  as 
available  if  they  are  actually  contributed 
to  the  individual;  and 

(2)  May  consider  the  parent’s  or 
spouse’s  income  and  resources  as 
available  even  if  they  are  not  actually 
contributed. 

32.  In  S  435.831,  paragraphs  (a)(1),  (b), 
and  (d)  are  revised  as  follows: 

§  435.831  Income  eHgibilHy. 

The  agency  must  determine  income 
eligibility  of  medically  needy  individuals 
in  accordance  with  this  section.  The 
agency  must  use  a  prospective  period  cl 
not  more  than  6  months  to  compute 
income. 

(a)  Determkikig  countable  meeim. 

The  ageaoy  mst  deduct  the  foBowing 
amounte  from  ineome  to  determbie  6ie 
individual’s  countable  taeome. 

(1)  For  individnals  under  age  21  mid 
aarataker  relattvee,  the  agency  mast 
deduct  aineuntB  6iat  wmdd  be  deduoted 
in  detmwdidng  stigib4llty  under  tae 
State’s  AFDC  plaiL 

ft  •  «  *  * 

(b)  Eligibility  baaed  tm  eouotable 
income.  If  coutaUe  income  deterrataed 
under  paragraph  (a)  of  diis  section  is 
equal  to  or  less  than  the  applioable 
income  standard  under  §  435.814,  the 
individual  or  family  is  eligible  for 
Medioaid. 

ft  ft  ft  ft  ft 

(d)  Eligibility  based  on  incurred 
medical  expenses.  Onoe  deduction  of 
incurred  medical  expenses  reduces 
income  to  the  income  standard,  the 
individual  is  eligible  for  Medicaid. 

33.  Section  435.832(c)  (2)(lii)  and  (3) 
are  revised  as  follows: 

§  435.832  Post-eligibility  treatment  of 
Income  and  resources  of  institutionalized 
individuals:  Application  of  patient  income 
to  the  cost  of  care. 

ft  ft  ft  ft  ft 

(c)  The  agency  must  deduct  the 
following  amounts,  in  the  following 
order,  from  the  individual’s  total  income 
including  amounts  disregarded  in 
determining  eligibility: 

ft  ft  ft  ft  ft 

(2)  For  an  individual  with  only  a 
spouse  at  home,  an  additional  amount 
for  the  maintenance  needs  of  the  spouse. 
This  amount  must  be  based  on  a 


reascHiable  assessment  of  need  but  must 
not  exceed  the  highest  of — 

ft  ft  ft  ft  ft 

(iii)  The  amount  of  the  highest 
medically  needy  income  standeuxis  for 
one  person  established  imder  S  435.814. 

(3)  For  an  individual  with  a  family  at 
home,  an  additional  amount  for  the 
maintenance  needs  of  the  family.  This 
amount  must — 

(i)  Be  based  on  a  reasonable 
assessment  of  their  financial  need; 

(ii)  Be  adjusted  for  the  number  of 
family  members  living  in  the  home;  and 

(iii)  Not  exceed  the  highest  of  the 
following  need  standards  for  a  family  of 
the  same  size: 

(A)  The  standard  used  to  determine 
eligibility  under  the  State’s  approved 
An3C  plan. 

(B)  Tlie  standards  used  to  determine 
eli^bility  under  the  State’s  Medicaid 
plan,  as  provided  for  ih  §  435.814. 

ft  ft  ft  ft  ft 

34.  Section  435.840  is  revised  to  read 
as  follows: 

§  435.840  Medically  needy  resource 
standards:  fteneral  requireroento. 

To  detonnhie  eligibility  of  medioaBy 
needy  individuals,  a  Medtoaid  agency 
must  use  a  resouroe  standcvd  under  Ais 
subpart  that  is — 

(a)  Based  on  famly  size; 

(b)  Unafenn  for  all  hKMvldiials  iai  a 
gram  ^ 

(dfReasonable. 

36.  Section  435.841  is  revised  to  read 
as  foBows: 

§  435.841  Medically  needy  resource 
standards:  Reasonableness. 

(a)  The  agency  must  use  a  medically 
needy  resource  standard  that  is 
reasonable,  according  to  the  provisions 
of  this  section. 

(b)  The  following  medically  needy 
resource  standards  are  presumed  to  be 
reasonable: 

(1)  The  agency  {vovides  one  medisally 
needy  resource  stapdard  for  all  covered 
medioelly  needy  groups.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  standard  must  at  least  equal  the 
highest  resource  standard  used  to 
determine  eligibility  in  the  cash 
assistance  programs  (or  an  optional 
State  supplementi  if  the  agency  provides 
Medicaid  under  §  430.230)  related  to  the 
covered  medically  needy  groups. 

(2)  The  agency  provides  a  different 
medically  needy  resource  standard  for 
each  covered  medically  needy  group. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  the  standard  for  each 
covered  group  must  at  least  equal  the 
resource  standtird  used  to  determine 
eligibility  in  the  cash  assistance  pro^am 
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(or  an  optional  Stata  tupplemrat,  if  the 
agency  provides  Medicaid  under 
§  435.230)  related  to  that  covered 
medically  needy  ^onp. 

(c)  In  me  case  ^  an  ageimy  that 
provides  Medicaid  for  the  agisd.  blind,  or 
disabled  individuals  only  if  they  meet 
mwe  restrictive  requirmnents  than  used 
under  SSL  the  following  provisions  * 
apply: 

(1)  The  agency  may  use  a  resource 
standard  for  those  individuals  that  is 
lower  than  the  standard  specified  in 
paragraph  (b)  of  this  section. 

(2)  The  lower  standard  must  at  least 
equal  the  mWically  needy  resource 
standard  for  those  aged,  blind,  or 
disabled  individuals  under  the  State's 
plan  on  January  1, 1972. 

(d)  If  die  Agency  uses  a  medically 
needy  resoiut:e  standard  not  specified  in 
paragraphs  (b)  and  (c)  of  this  section — 

(1)  That  standard  is  not  presumed  to 
be  reasonable:  and 

(2)  HCFA  must  approve  the  standard. 

36.  A  new  S  435.843  is  added  to  read 
as  follows: 

§  435.843  Medicaiy  needy  resource 
standards:  State  ptan  requireiiients. 

(a)  The  State  plan  must  specify  the 
resource  standainl  for  each  covered 
medically  needy  group. 

(b)  If  t^  agency  uses  a  resource 
standard  that  is  not  presumed  to  be 
reasonable  under  §  435.841,  the  State 
plan  must  describe  that  standard. 

37.  Section  435.845  is  amended  by 
revising  paragraphs  (c)  and  (f)  to  read  as 
follows: 

§  435.845  Medically  needy  resource 
eligibility. 

To  determine  eligibility  on  the  basis  of 
resources  for  medically  needy 
individuals,  the  agency  must — 
***** 

(c)  For  individuals  under  age  21  and 
caretaker  relatives,  deduct  the  value  of 
resources  that  would  be  deducted  in 
determining  eligibility  under  the  State's 
AFDC  plan; 

***** 

(f)  Apply  the  resource  standards 
established  under  1 435.843. 

38.  A  new  8  435.850  is  added  to  read 
as  follows: 

Treatment  of  Income  and  Resources 

8  435.850  Treatment  of  Income  and 
resources:  Qenoral  requirements. 

To  determine  eligibility  of  medically 
needy  individuals,  a  Me^caid  agency 
must  use  a  methodology  for  the 
treatment  of  income  and  resources  that 
is— 

(a)  Uniform  for  all  individuals  in  a 
covered  group;  and 

(b)  Reasonable  (see  8  435.851). 


39.  A  new  8  435.851  is  added  to  read 
as  followsc 

§435.851  Tysaimsnt  of  Income  and 
resources:  ReasonaMeneae. 

(a)  The  agency  must  use  a 
methodology  for  the  treatment  of  income 
and  resources,  to  determine  eligibility  ai 
the  medically  needy,  that  is  reasonable. 

(b)  The  methodology  used  to 
determine  eligibility  of  individuals  in  the 
cash  assistance  program  related  to  the 
covered  medically  needy  group  is 
presumed  to  be  reasonable. 

(c)  If  the  agency  provides  Medicaid 
for  the  aged,  blind,  or  disabled 
individuds  who  meet  more  restrictive 
requirements  than  used  under  SSI,  the 
methodcdogy  for  the  treatment  of  income 
and  resources  of  those  aged,  blind,  or 
disabled  individuals  under  Uie  State’s 
plan  on  January  1, 1972,  is  presumed  to 
be  reasonable. 

(d)  If  the  agency  uses  a  methodology 
not  described  in  penagraphs  (b)  and  (c) 
of  this  section — 

(1)  The  mediodology  is  not  presumed 
to  be  reasonable;  and 

(2)  HQ'A  must  approve  that 
methodology. 

40.  A  new  8  435.852  is  added  to  read 
as  follows: 

§  435.852  Treatment  of  income  and 
resources:  State  plan  raquirsmants. 

(a)  The  State’s  plan  must  specify  the 
methodology  used  to  treat  the  income 
and  resources  for  each  covered 
medically  needy  group. 

(b)  If  the  agency  uses  a  methodology 
that  is  not  presiuned  to  be  reasonable 
under  8  435.851,  the  State  plan  must 
describe  that  methodology. 

PART  436— ELIGIBILITY  IN  GUAII, 
PUERTO  RICO.  AND  THE  VIRGIN 
ISLANDS 

41.  The  authority  citation  for  Part  436 
reads  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act,  (42  U.S.C.  1302),  unless  otherwise  noted. 

42.  Section  436.2  is  amended  by 
changing  the  wording  of  the  second  itmn 
listed  under  1902(b)  as  follows: 

§436JI  Basis. 

This  part  implements  the  following 
sections  of  the  Act,  which  state 
requirements  and  standards  for 
eligibility: 

***** 

1902(b)  Prohibited  conditions  for  eligibility: 

A^  requirement  of  more  than  65  years; 

A^  requirement  excluding  childten 
under  age  16  who  meet  the  definition  of 
depend^  child  under  the  State  title  IV-A 
plan; 

***** 


43.  Section  436.3  is  amended  by 
revising  the  definition  for  “medically 
needy”  as  follows: 

§436.3  Definitionaanduaeoftonna. 

As  used  in  this  part— 

*  *  *  *  * 

“Medically  needy”  means  aged,  blind, 
or  disabled  individuals  or  fam^es  and 
children  who  are  otherwise  eligible  for 
Medicaid,  who  are  not  categorically 
needy  and  whose  income  and  resources 
are  within  limits  set  under  the  Medicaid 
State  plan. 

***** 

44.  The  Table  of  Contents  is  amended 
by  adding  a  new  8  436.114  and  by 
removing  8  436.115  as  follows: 

Subpart  B— Mandatory  Coverage  of  the 
Categorically  Needy 
***** 

436.114  Individuals  deemed  to  be  AFDC 
recipients. 

***** 

45.  A  new  8  436.114  is  added  to  read 
as  follows: 

§436.114  Individuals  deemed  to  be 
receiving  AFDC. 

(a)  The  Medicaid  agency  must  provide 
Medicaid  to  individu^  deemed  to  be 
receiving  AFDC,  as  s];>ecified  in  this 
secticHL 

(b)  The  State  must  deem  individuals 
to  be  receiving  AFDC  who  are  denied  a 
cash  payment  fit>m  the  title  IV-A  State 
agency  solely  because  the  amount  of  the 
AFDC  payment  would  be  less  than  $10. 

(c)  Hie  State  may  deem  premant 
women  to  be  receiving  AFDC  wder 
section  406(g)(2)  of  the  Act  This  section 
permits  States,  for  purposes  of  title  XIX, 
to  deem  a  pregnant  woman  to  be 
receiving  AFDC  if — 

(1)  She  would  be  eligible  for  AFDC 
cash  payments  if  the  dhild  had  been 
bom  and  was  living  with  her  in  the 
month  of  payment;  and 

(2)  The  pregnancy  has  been  medically 
verified. 

(d)  The  State  may  deem  participants 
in  a  work  supplementation  program  to 
be  receiving  AFDC  under  section  414(g) 
of  the  Act  This  section  permits  States, 
for  purposes  of  title  XIX,  to  deem  an 
individual  and  any  child  or  relative  (rf 
the  individual  (or  other  individual  living 
in  the  same  household)  to  be  receiving 
AFDC,  if  the  individual — 

(1)  Partidpates  in  a  State-operated 
woih  supplementation  program  under 
section  414  of  the  Act  and 

(2)  Would  be  eligible  for  an  AFDC 
cash  payment  if  the  individual  were  not 
particqiating  in  the  work 
supplementatioa  program. 
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§436.115  [Removed] 

4a  Section  4Sail5  is  removed. 

47.  The  Table  of  Cmitents  is  amended 
by  removing  §  436.221. 

4a  Section  43a212{aKl)  is  revised  as 
follows: 

§43a212  Individuals  who  would  be 
eligftilo  for  oaeh  assMeiiGe  if  tbe  State  plan 
for  OAA,  AR)C,  AB,  APTD,  or  AABD  were 
as  broad  as  allowed  under  the  Aet 

(a)  The  agency  may  provide  Medioaid 
to  individuals  who — 

(1)  Would  be  eligible  for  OAA,  AFDC, 
AB,  APTD,  or  AABD  if  the  State’s  plan 
under  those  programs  included 
individuals  whose  coverage  under  title  I, 
rV-A,  X,  XIV,  or  XVI  is  optional  (for 
example,  the  agency  may  provide 
Medicaid  to  members  of  families  with 
an  unemployed  parent  even  though  the 
State’s  AFDC  plan  does  not  include 
them):  or 

*  «  *  A  * 

§  436.221  [Removed] 

49.  Section  436.221  is  removed. 

50.  Section  436.222  is  revised  to  read 
as  follows: 

§  436.222  Individuals  under  age  21  who 
would  be  eligible  for  AFDC  but  do  not 
qualify  as  dependent  children. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  under  age  21  (or,  at  State 
option,  under  age  20, 19  or  18)  who 
would  be  eligible  for  AFDC  if  they  met 
the  dehnition  of  dependent  child.  (See 
45  CFR  233.90(c)(1).) 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a)  of 
this  section  or  reasonable  classifications 
of  those  individuals.  Examples  of 
reasonable  classifications  are  as 
follows: 

(1)  Individuals  in  foster  homes  or 
private  institutions  for  whom  a  public 
agency  is  assuming  a  full  or  partial 
financial  responsibility.  If  the  agency 
covers  these  individuals,  it  may  also 
provide  Medicaid  to  individuals  of  the 
same  age  in  foster  homes  or  private 
institutions  by  private  nonprofit 
agencies. 

(2)  Individuals  in  adoptions 
subsidized  in  full  or  in  part  by  a  public 
agency. 

(3)  Individuals  in  intermediate  care 
facilities,  if  intermediate  care  facility 
services  are  provided  under  the  plan.  If 
the  agency  covers  these  individuals,  it 
may  also  provide  Medicaid  to 
individuals  in  intermediate  care 
facilities  for  the  mentally  retarded. 

(4)  Individuals  receiving  active 
treatment  as  inpatients  in  psychiatric 
facilities  or  programs,  if  inpatient 
psychiatric  services  for  individuals 
under  21  are  provided  under  the  plan. 


51.  The  T^le  of  Conteote  for  Subpait 
D  of  Part  436  is  revised  as  fellows: 

Subpart  D— Optional  Coverage  of  the 
Medically  Needy 
436.306  Scope. 

466,361  GcB»al  rales. 

486.308  Medioa%  need^  coverage  of 
individBals  under  age  21. 

436.310  Medically  nee^  ooveiage  of 
oaretaker  relatives. 

436.320  Medioally  neecfy  coverage  of  the 
aged. 

436.321  Medically  needy  coverage  of  die 
blind. 

436.322  Medically  needy  coverage  of  the 
disabled. 

Authority:  Sec.  1102  of  the  Social  Security 
Act,  (42  U.S.C.  1302),  unless  otherwise  noted. 

52.  Section  436.301  is  revised  to  read 
as  follows: 

§  436.301  Gtenaral  rules. 

(a)  A  Medicaid  agency  may  provide 
Medicaid  to  individuals  specified  in  this 
subpart  who— 

(1)  Either — 

(1)  Have  income  that  meets  the 
standards  in  §  436.814;  or 

(ii)  If  their  income  is  more  than 
allowed  under  those  standards,  have 
incurred  medical  expenses  at  least  equal 
to  the  difference  between  their  income 
and  the  applicable  income  standards; 
and 

(2)  Have  resources  that  meet  the 
standards  in  §  436.843. 

(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply: 

(1)  The  agency  must  provide  Medicaid 
to^ 

(1)  All  pregnant  women  dining  the 
course  of  their  pregnancy  who,  but  for 
income  and  resources,  would  be  eligible 
for  Medicaid  as  categorically  needy;  and 

(ii)  All  individuals  under  age  21  (or,  at 
State  option,  under  age  20, 19,  or  18),  or 
specified  in  §  436.308.  For  purposes  of 
this  requirement,  the  agency  must 
provide  for  individuals  under  age  21 
as— 

(A)  Categorically  needy,  as  specified 
in  §  436.222;  or 

(B)  Medically  needy,  as  specified  in 
§  436.308. 

(2)  The  agency  may  provide  Medicaid 
to  any  or  all  of  the  following  groups  of 
individuals: 

(i)  Individuals  under  age  21 
(§  436.308). 

(ii)  Caretaker  relatives  (§  436.310). 

(iii)  Aged  (§  436.320). 

(iv)  Blind  (§  436.321). 

(v)  Disabled  (S  436.322). 

(3)  If  the  agency  provides  Medicaid  to 
any  individual  in  a  group  specified  in 
paragraph  (b)(2)  of  this  section,  the 
agency  must  provide  Medicaid  to  all 
individuals  eligible  to  be  members  of 
that  group. 


53.  A  new  §  436.308  is  added  to  read 
as  foBowa: 

§  486.308  Medically  needy  coverage  of 
individuais  under  age  21. 

(a)  If  the  agraoy  provides  MerMeaid  to 
toe  medioaBy  needfy,  it  toost  provide 
Medioaid  to  individual  under  age  21  (or, 
at  Slate  opNoa,  under  age  20, 18,  or  18), 
as  spediied  in  paragraph  (b)  of  tola 
section,  who  meet  the  hicome  and 
resource  standEirds  in  Subpart  I  of  this 
part.  (See  S  436.301  for  required 
coverage  as  either  categorically  or 
medically  needy.) 

(b)  Ibe  agency  may  cover  all 
individuals  in  paragraph  (a)  of  this 
section  or  individuals  in  reasonable 
classifications.  Examples  of  reasonable 
classifications  are  as  follows: 

(1)  Individuals  in  foster  homes  or 
private  institutions  for  whom  a  public 
agency  is  assuming  a  full  or  partial 
financial  responsibility.  If  the  agency 
covers  these  individuals,  it  may  also 
provide  Medicaid  to  individuals  placed 
in  foster  homes  or  private  institutions  by 
private  nonprofit  agencies. 

(2)  Individuals  in  adoptions 
subsidized  in  full  or  in  part  by  a  public 
agency. 

(3)  Individuals  in  intermediate  care 
facilities,  if  intermediate  care  facility 
services  are  provided  under  the  plan.  If 
the  agency  covers  these  individuals,  it 
may  also  provide  Medicaid  to 
individuals  in  intermediate  care 
facilities  for  the  mentally  retarded. 

(4)  Individuals  receiving  active 
treatment  as  inpatients  in  psychiatric 
facilities  or  programs,  if  inpatient 
psychiatric  services  for  intoviduals 
under  21  are  provided  under  the  plan. 

54.  Section  436.310  is  revised  to  read 
as  follows: 

§  436.310  Medically  needy  coverage  of 
caretaker  relativea. 

(a)  If  the  agency  provides  for  the 
medically  needy,  it  may  provide 
Medicaid  to  caretaker  relatives,  as 
specified  in  paragraphs  (b),  (c),  and  (d) 
of  this  section,  who  meet  toe  income  and 
resource  standards  of  Subpart  I  of  this 
part. 

(b)  "Caretaker  relatives’’  mean 
individuals  who — 

(1)  Meet  toe  definition  of  a  caretaker 
relative  under  45  CFR  233.90(c)(l)(v)(A); 
and 

(2)  Have  in  their  care  an  individual 
who  is  determined  to  be  dependent,  as 
specified  in  S  436.510. 

55.  Section  436.320  is  revised  to  read 
as  follows: 
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§  436.320  Medically  needy  coverage  of  the 
aged. 

If  the  agency  provides  Medicaid  to  the 
medically  needy,  it  may  provide 
Medicaid  to  individuals  who— 

(a)  Are  65  years  of  age  and  older,  as 
provided  for  in  §  436.520;  and 

(b)  Meet  the  income  and  resource 
requirements  of  Subpart  I  of  this  part. 

56.  A  new  §  436.321  is  added  to  read 
as  follows: 

§436.321  Medically  needy  coverage  of  the 
blind. 

If  the  agency  provides  Medicaid  to  the 
medically  needy,  it  may  provide 
Medicaid  to  blind  individuals  who 
meet — 

(a)  The  requirements  for  blindness,  as 
specified  in  §  §  436.530  and  436.531;  and 

(b)  The  income  and  resource 
requirements  of  Subpart  I  of  this  part. 

57.  A  new  §  436.322  is  added  to  read 
as  follows: 

§  436.322  Medically  needy’coverage  of  the 
disabled. 

If  the  agency  provides  Medicaid  to  the 
medically  needy,  it  may  provide 
Medicaid  to  disabled  individuals  who 
meet — 

(a)  The  requirements  for  disability,  as 
speciHed  in  §§  436.540  and  436.541;  and 

(b)  The  income  and  resource 
requirements  of  Subpart  I  of  this  part. 

§  436.330  IRemoved] 

58.  Section  436.330  is  removed. 

59.  Section  436.520  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  436.520  Age  requirements  for  the  aged 
and  children. 

(a)  The  agency  must  not  impose — 

(ij  An  age  requirement  of  more  than 
65  years; 

(2)  An  age  requirement  that  excludes 
an  individual  under  age  19  who  meets 
the  definition  of  dependent  child  under 
the  State  title  IV-A  plan;  or 

(3)  A  lower  age  requirement  than  that 
under  the  State  AFDC  plan. 
***** 

60.  Section  436.811  is  revised  to  read 
as  follows: 

§  436.81 1  Medically  needy  income 
standards:  General  requirements. 

To  determine  eligibility  of  medically 
needy  individuals,  the  agency  must  use 
an  income  standard  under  this  subpart 
that  is — 

(a)  Based  on  family  size; 

(b)  Uniform  for  all  individuals  in  a 
covered  group; 

(c)  Reasonable;  and 

(d)  For  FFP  purposes,  not  in  excess  of 
133^3  percent  of  the  highest  money 
payment  that  ordinarily  would  be  made 


in  the  State  AFDC  program  to  an 
individual  or  a  family  of  comparable 
size  (see  §  435.1007). 

61.  Section  436.812  is  revised  to  read 
as  follows: 

§  436.812  Medically  needy  Income 
standards:  Reasonableness. 

(a)  The  agency  must  use  a  medically 
needy  income  standard  that  is 
reasonable,  according  to  the  provisions 
of  this 'section. 

(b)  The  following  medically  needy 
income  standards  are  presumed  to  be 
reasonable: 

(1)  The  agency  provides  for  one 
medically  needy  income  standard  for  all 
covered  medically  needy  groups.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  that  standard  must  at  least 
equal  the  highest  income  standard  used 
on  or  after  January  1, 1966,  to  determine 
eligibility  for  the  OAA,  AFDC,  AB, 
APTD,  and  AABD  programs  that  are 
related  to  the  covered  medically  needy 
groups. 

.  (2)  The  agency  provides  for  a  different 

medically  needy  income  standard  for 
each  covered  medically  needy  group. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  the  standard  for  each 
covered  group  must  at  least  equal  the 
income  standard  used  on  or  after 
January  1, 1968,  to  determine  eligibility 
for  the  OAA,  AFDC,  AB,  APTD,  or 
AABD  program  that  is  related  to  that 
covered  medically  needy  group. 

(c)  The  agency  may  use  a  medically 
needy  income  standard,  that  is  lower 
than  the  standards  speciffed  in 
paragraph  (b)  of  this  section,  if — 

(1)  The  medically  needy  income 
standard  in  paragraph  (b)  of  this  section 
exceeds  the  maximum  dollar  amount  or 
income  allowed  for  purposes  of  FFP 
under  §435.1007;  and 

(2)  The  lower  income  standard  at  least 
equals  the  maximum  amount  allowed 
for  purposes  of  FFP. 

(d)  If  the  agency  provides  for  a 
medically  needy  income  standard  not 
specifled  in  paragraphs  (b)  or  (c)  of  this 
section — 

(1)  That  standard  is  not  presumed  to 
be  reasonable;  and 

(2)  HCFA  must  approve  that  standard. 

62.  A  new  §  436.814  is  added  to  read 

as  follows: 

§  436.8 1 4  Medically  needy  Income 
standard:  State  plan  requirements. 

(a)  The  State  plan  must  specify  the 
income  standard  for  each  covered 
medically  needy  group. 

(b)  If  the  agency  provides  for  an 
income  standard  that  is  not  presumed  to 
be  reasonable  under  §  435.812,  the  State 
plan  must  describe  that  standard. 


63.  Section  436.821  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  as  follows: 

§  436.821  Financial  responsibiUty  of 
spouses  and  parents. 

In  determining  eligibility  of  medically 
needy  individuals,  the  agency  may  use 
the  rules  for  determining  whether  the 
income  of  a  spouse  or  parent  is 
available  to  the  individual  that  would  be 
used  if  he  were  applying  for  OAA, 

AFDC,  AB,  APTD  or  AABD.  However — 
(a)  For  individuals  under  age  21  and 
caretaker  relatives,  the  agency  must 
consider  parental  income  and  resources 
available  to  a  child  who  is  living  with 
the  parent  imtil  he  becomes  21,  even  if 
State  law  confers  adult  status  below  age 
21;  and 

***** 

64.  Section  436.831  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

§  436.831  Income  eligibility. 

The  agency  must  determine  income 
eligibility  of  medically  needy  individuals 
in  accordance  with  this  section.  The 
agency  must  use  a  prospective  period  of 
not  more  than  6  months  to  compute 
income. 

***** 

(b)  Eligibility  based  on  countable 
income.  If  countable  income  determined 
under  paragraph  (a)  of  this  section  is 
equal  to  or  less  than  the  applicable 
income  standard  under  §  436.814,  the 
individual  is  eligible  for  Medicaid. 
***** 

(d)  Eligibility  based  on  incurred 
medical  expenses.  Once  deduction  of 
incurred  medical  expenses  reduces 
income  to  the  income  standard,  the 
individual  is  eligible  for  Medicaid. 
***** 

65.  Section  436.832(c]  (2)  and  (3)  are 
revised  as  follows: 

§  436.832  Post-eligibility  treatment  of 
income  and  resources  of  institutionalized 
individuals.  Application  of  patient  income 
to  the  cost  of  care. 

(a)  The  agency  must  reduce  its 
payment  to  an  institution,  for  services 
provided  to  an  individual  specified  in 
paragraph  (b)  of  this  section,  by  the 
amount  that  remains  after  deducting  the 
amounts  specified  in  paragraph  (c)  from 
the  individual’s  income. 
***** 

(c)  The  agency  must  deduct  the 
following  amoimts,  in  the  following 
order,  from  the  individual’s  total  income 
including  amounts  disregarded  in 
determining  eligibility: 
***** 
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(2)  For  an  individual  with  only  a 
spouse  at  home,  an  additional  amount 
for  the  maintenance  needs  of  the  spouse. 
This  amount  must  be  based  on  a 
reasonable  assessment  of  need  but  must 
not  exceed  the  higher  of — 

(i)  The  amoimt  of  the  highest  need 
standard  for  an  individual  without 
income  and  resources  under  the  State’s 
approved  plan  for  OAA,  AFDC,  AB, 
APTD,  or  AABD;  or 

(ii)  The  amount  of  the  highest 
m^ically  needy  income  standard  for 
one  person  established  under  §  436.814. 

(3)  For  an  individual  with  a  family  at 
home,  an  additional  amount  for  the 
maintenance  needs  of  the  family.  This 
amount  must — 

(i)  Be  based  on  a  reasonable 
assessment  of  their  financial  need: 

(ii)  Be  adjusted  for  the  number  of 
family  members  living  in  the  home;  and 

(iii)  Not  exceed  the  highest  of  the 
following  need  standards  for  a  family  of 
the  same  size: 

(A)  The  standard  used  to  determine 
eligibility  under  the  State’s  Medicaid 
plan,  as  provided  for  in  S  436.814. 

(B)  The  standard  used  to  determine 
eligibility  under  the  State’s  approved 
AFDC  plan. 

•  *  *  * 

66.  Section  436.840  is  revised  to  read 
as  follows: 

{436.840  Medic^  needy  rMOurce 
standarde:  General  requirements. ' 

To  determine  eligibiHty  of 
medically  needy  individuals,  the 
Medicaid  agency  must  use  a  resource 
standard  under  this  subpart  that  is — 

(a)  Based  on  family  size: 

(b)  Uniform  for  all  individuals  in  a 
group:  and 

(c)  Reasonable. 

67.  A  new  {  436.841  is  added  to  read 
as  follows: 

{  436.841  Medically  needy  resource 
standards:  Reasonableness. 

(a)  The  agency  must  use  a  medically 
needy  resource  standard  that  is 
reasonable,  according  to  the  provisions 
of  this  section. 

(b)  The  following  medically  needy 
resource  standards  are  presumed  to  be 
reasonable: 

(1)  The  agency  provides  one  medically 
needy  resource  standard  for  all  covered 
medically  needy  groiqis.  The  standard 
must  at  least  equal  the  highest  resource 
standard  used  on  or  after  January  1, 

1966,  to  determine  eligibility  for  the 
OAA,  AFDC,  AB.  APTD.  and  AABD 
programs  that  are  related  to  the  covered 
medhcally  needy  groups. 

(2)  The  agency  provides  for  a  different 
medically  needy  resource  standard  for 

-.  each  covered  medically  needy  group. 


The  standard  for  each  covered  group 
must  at  least  equal  the  resource 
standard  used  on  or  after  January  1, 

1966,  to  determine  eligibility  for  the 
OAA,  AFDC,  AB,  APTD,  or  AABD 
program  that  is  related  to  that  covered 
medically  needy  group. 

(c)  If  the  agency  provides  for  a 
medically  needy  resource  standard  not 
speciHed  in  paragraph  (b)  of  this 
section — 

(1)  That  standard  is  not  presumed  to 
be  reasonable;  and 

(2)  HCFA  must  approve  the  standard. 

68.  A  new  §  436.843  is  added  to  read 
as  follows: 

§  436.843  Medically  needy  resource 
standards:  State  plan  requirements. 

(a)  The  State  plan  must  specify  the 
resource  standard  for  each  covered 
medically  needy  group. 

(b)  If  the  agency  provides  for  a 
resource  standard  that  is  not  presumed 
reasonable  under  §  435.841,  the  State 
plan  must  describe  that  standard. 

69.  Section  436.845  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  436  J45  Medically  needy  resource 
eligibility. 

To  determine  eligibility  on  the  basis  of 
resources  for  medically  needy 
individuals,  the  agency  must — 

«  «  •  •  * 

(d)  Apply  the  resource  standards 
established  under  §  436.843. 

70.  A  new  §  436.850  is  added  to  read 
as  follows: 

Treatment  of  Income  and  Resources 

§  436.850  Treatment  of  income  and 
resources:  General  requirements. 

To  determine  eligibility  of  medically 
needy  individuals,  a  Medicaid  agency 
must  use  a  methodology  for  the 
treatment  of  income  and  resources  that 
is— 

(a)  Uniform  for  all  individuals  in  a 
covered  group;  and 

(b)  Reasonable  (see  §  436.851). 

71.  A  new  §  436.851  is  added  to  read 
as  follows: 

{  436.851  Treatment  of  income  and 
resources:  Reasonableness. 

(a)  The  agency  must  use  a 
methodology  for  the  treatment  of  income 
and  resources,  to  determine  eligibility  of 
the  medically  needy,  that  is  reasonable. 

(b)  The  methodology  used  to 
determine  eligibility  of  cash  assistance 
program  related  to  the  covered 
medically  needy  group  is  presumed  to 
be  reasonable. 

(c)  If  the  agency  uses  a  methodology 
not  described  in  paragraph  (b)  of  this 
section — 


(1)  The  methodology  is  not  presumed 
to  be  reasonable;  and 

(2)  HCFA  must  approve  that 
methodology. 

72.  A  new  §  436.852  is  added  to  read 
as  follows: 

§  436.852  Treatment  of  income  and 
resources:  State  plan  requirements. 

(a)  The  State  plan  must  specify  the 
methodology  used  to  treat  the  income 
and  resources  for  each  covered 
medically  needy  group. 

(b)  If  the  agency  uses  a  methodology 
that  is  not  presumed  to  be  reasonable 
under  §  436.851,  the  State  plan  must 
describe  that  methodology. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

73.  The  Table  of  Contents  is  amended 
by  adding  a  new  §  440.165  to  read  as 
follows: 

Subpart  A— Definitions 
•  *  *  *  * 

440.165  Nurse-midwife  services.  [Reserved] 

*  *  *  It  It 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

74.  A  new  §  440.165  is  added  to  read 
as  follows: 

§  440.165  Nurse-midwHe  services. 
[Reservedl 

75.  Section  440.200  is  revised  to  read 
as  follows: 

§  440.200  Basis,  purpose,  and  scope. 

(a)  This  subpart  implements — 

(1)  Section  1902(a)(10),  regarding 
comparability  of  services  for  groups  of 
recipients,  and  the  amount,  duration, 
and  scope  of  services  described  in 
1905(a)  of  the  Act  that  the  State  plan 
must  provide  for  recipients; 

(2)  Section  1902(a)(22)(D),  which 
provides  for  standards  and  methods  to 
assure  quahty  of  services;  and 

(3)  Section  1907  on  observance  of 
religious  beliefs. 

(b)  The  requirements  and  Ihnits  of  this 
subpart  apply  for  all  services  dehned  in 
Subpart  A  of  this  part 

76.  Section  440.220  is  revised  to  read 
as  follows: 

§  440.220  Required  services  for  the 
medically  needy. 

Except  as  limited  in  {  440.250,  a  State 
plan  that  includes  the  medically  needy 
must  specify  that  the  medically  needy 
are  provided,  as  a  minimum,  the 
following  services: 

(a)  Prenatal  care  and  deBvery  services 
for  pregnant  women. 

(b)  Ambulatory  services,  as  defined  in 
the  State  plan,  for — 

(1)  Individuals  under  age  18;  and 
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(2)  Individuals  entitled  to  institutional 
services. 

(c)  Home  health  services  (§  440.70]  to 
any  individual  entitled  to  skilled  nursing 
facility  services. 

(d)  If  the  State  plan  includes  services 
in  an  institution  for  mental  diseases 
(§§  440.140  and  440.160}  or  in  an 
intermediate  care  facility  for  the 
mentally  retarded  (§  440.150(c])  for  any 
group  of  medically  needy,  either  of  the 
following  sets  of  services  to  each  of  the 
medically  needy  groups; 

(1)  The  services  contained  in 
§§  440.10-440.50  and  440.165;  or 

(2)  The  services  contained  in  any 
seven  of  the  sections  in  §§  440.10- 
440.165. 

77.  Section  440.230  is  revised  to  read 
as  follows: 

§  440.230  Sufficiency  of  amount,  duration, 
and  scope. 

(a)  The  plan  must  specify  the  amount, 
duration,  and  scope  of  each  service  that 
it  provides  for — 

[1]  The  categorically  needy;  and 

(2)  Each  covered  group  of  medically 
needy. 

(b)  Each  service  must  be  sufficient  in 
amount,  duration,  and  scope  to 
reasonably  achieve  its  purpose. 

(c)  The  Medicaid  agency  may  not 
arbitrarily  deny  or  reduce  the  amount, 
duration,  or  scope  of  a  required  service 
under  §  §  440.210  and  440.220  to  an 
otherwise  eligible  recipient  solely 
because  of  the  diagnosis,  type  of  illness, 
or  condition. 

(d)  The  agency  may  place  appropriate 
limits  on  a  service  based  on  such 
criteria  as  medical  necessity  or  on 
utilization  control  procedures. 


78.  Section  440.240  is  revised  to  read 
as  follows: 

§  440.240  Comparability  of  servicas  for 
groups. 

Except  as  limited  in  §  440.250 — 

(a)  The  plan  must  provide  that  the 
services  available  to  any  categorically 
needy  recipient  under  the  plan  are  not 
less  in  amoimt,  duration,  and  scope  than 
those  services  available  to  a  medically 
needy  recipient;  and 

(b)  The  plan  must  provide  that  the 
services  available  to  any  individual  in 
the  following  groups  are  equal  in 
amount,  duration,  and  scope  for  all 
recipients  within  the  group: 

(1)  The  categorically  needy. 

(2)  A  covered  medically  needy  group. 

79.  Section  440.250  is  amended  by 
adding  new  paragraphs  (h)  through  (k) 
to  read  as  follows: 

§  440.250  Limits  on  comparability  of 
services. 

***** 

(h]  Ambulatory  services  for  the 
medically  needy  (§  440.220(b)]  may  be 
limited  to — 

(1]  Individuals  imder  age  18;  and 

(2]  Individuals  entitled  to  institutional 
services. 

(i]  Services  provided  imder  an 
exception  to  requirements  allowed 
under  §  431.54  may  be  limited  as 
provided  imder  that  exception. 

(j]  If  HCFA  has  approved  a  waiver  of 
Medicaid  requirements  under  §  431.55, 
services  may  be  limited  as  provided  by 
the  waiver. 

(k]  If  the  agency  has  been  granted  a 
waiver  of  the  requirements  of  §  440.240 
(Comparability  of  services]  in  order  to 
provide  home  or  community-based 


services  under  §  440.180,  the  services 
provided  under  the  waiver  need  not  be 
comparable  for  all  individuals  within  a 
group. 

PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

80.  The  authority  citation  for  Part  441 
reads  as  follows: 

Authority.  Sec.  1102  of  the  Social  Security 
Act,  (42  U.S.C.  1302],  unless  otherwise  noted. 

81.  Section  441.10  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 

Subpart  A— General  Provisions 
§441.10  Basis. 

This  subpart  is  based  on  the  following 
sections  of  the  Act  which  state 
requirements  and  limits  on  the  services 
speciHed  or  provide  Secretarial 
authority  to  prescribe  regulations 
relating  to  services. 

(a]  Sections  1902(a](10](D]  and 
1905(a](7]  for  home  health  services 
(1441.15]. 

***** 
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